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Subpart  A — Relation  of  This  Port  to 
Other  Laws  and  Regulations 

§  1000.101      Relation  of  this  part  to  other 
laws  and  regulations. 

(a)  This  part  Is  Independent  of  Title 
31  CPR,  Chapter  V.  The  prohibitions  con- 
tained in  this  part  are  in  addition  to  the 
prohibitions  contained  in  said  Chapter 
V.  No  license  contained  in  or  issued  pur- 
suant to  said  Chapter  V  shall  be  deemed 
to  authorize  any  transaction  prohibited 
by  this  part,  nor  shall  any  license  or 
authorization  issued  pursuant  to  any 
other  provision  of  law  be  deemed  to 
authorize  any  transaction  so  prohibited. 

(b)  No  authorization  or  exemption 
contained  in  or  issued  pursuant  to  this 
part  shall  be  deemed  to  authorize  any 
transaction  to  the  extent  that  it  is  pro- 
hibited by  reason  of  the  provisions  of  any 
law  or  statute  other  than  12  U.S.C.  95a. 
as  amended,  or  any  proclamation,  order, 
or  regulation  other  than  those  contained 
in  or  issued  pursuant  to  Executive  Order 
11387  or  this  part. 

(c)  No  authorization  or  exemption 
contained  in  or  issued  pursuant  to  this 
part  shall  be  deemed  to  authorize  any 
transaction  to  the  extent  that  it  is  pro- 
hibited by  reason  of  the  provisions  of 
any  part  of  Tit!   31CFR 


Subpart   B — Prohibitions 

§  1000.201      Prohibited  direct  investment 
in  affiliated  foreign  nationals. 


(a)  Except  as  provided  In  this  part, 
and  as  otherwise  permitted  by  the  Secre- 
tary of  Commerce  (hereinafter  referred 
to  as  the  Secretary)  by  means  of  rulings, 
instructions,  authorizations,  waivers, 
exemptions  or  otherwise,  positive  direct 
investment  by  a  direct  investor  in  affili- 
ated foreign  nationals  of  such  direct 
Investor  in  Schedule  A,  B,  or  C  coimtries 
is  prohibited  during  any  year  (as  defined 
In  §  1000.321)  commencing  with  the 
effective  date. 

(b)(1)  All  transactions  prohibited  by 
section  1  of  Executive  Order  11387  which 
are  not  prohibited  by  this  part  are 
hereby  authorized. 

(2)  To  the  extent  delineated  from 
time  to  time  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  nothing  in 
this  part  shall  apply  to  any  bank  or 
other  financial  institution  certified  by 
the  Board  as  being  subject  to  the  Fed- 
eral Reserve  Foreign  Credit  Restraint 
Program,  or  to  any  program  instituted 
by  the  Board  under  section  2  of  Execu- 
tive Order  11387. 

(c)  Nothing  contained  in  this  part 
shall  be  construed  to  limit  the  right  of 
a  person  within  the  United  States  to 
malce  a  bona  fide  transfer  of  capital  or 
earnings  in  the  ordinary  course  of  busi- 
ness to  a  foreign  national  in  respect  of 
an  interest  in  such  person  held  by  such 
foreign  national. 

<d)  In  addition  lo  all  other  powers 
reserved  to  the  .Secretary  in  this  part,  the 
Secretary  may   in   his   discretion,  as   to  any 


direct  investor,  amend  or  revoice  the  author- 
izations set  forth  in  this  part  by  reducing 
the  amount  of  positive  direct  investment, 
positive  net  transfers  of  capital  and  rein- 
vestment of  earnings  authorized  in  any 
scheduled  area  during  a  year,  by  limiting 
the  application  of  such  authorizations  and 
exemptions  and  of  §  1000.201  from  "during 
any  year"  to  periods  shorter  than  a  year, 
and  by  otherwise  imposing  such  conditions 
as  the  Secretary  shall  deem  appropriate  to 
carry  out  the  purposes  of  this  part.  In 
exercising  his  discretion  with  respect  to  any 
direct  investor,  the  Secretary  may  con- 
sider, among  other   factors,   the   following: 

(1)  Whether  the  positive  direct  In- 
vestment, positive  net  transfers  of  cap- 
ital or  reinvestment  of  earnings  by  such 
direct  investor  in  any  scheduled  area 
during  any  quarter  is,  or  may  reasonably 
be  estimated  to  be,  materially  in  excess 
of  25  percent  of  the  amount  thereof  gen- 
erally authorized  to  such  direct  investor 
during  the  year; 

(2)  Whether  the  transactions  result- 
ing in  such  excess  during  such  quarter 
are  in  accordance  with  the  customary 
business  practices  of  the  direct  investor; 
and 

(3)  Whether  the  direct  investor  has 
complied  with  the  provisions  of  Subpart 
F  of  this  part. 


§1000.202     Repatriation    of    direct    in- 
vestment  earnings.    (REVOKED) 


§  1000.203      Liquid  foreign  balunces. 

(a)  For  purpo.<;cs  of  this  section: 

(1)  The  term  "foreign  balances" 
means  money  on  deposit  in  a  foreign 
bank  (as  defined  ia  §  1000.317) ,  including 
certificates  of  deposit  and  fixed  interest 
deposits  of  such  a  bank,  negotiable  in- 
stnunents,  nonnegotiable  instrimients 
acquired  after  June  30,  1968  and  com- 
mercial paper  of  an  unaffiliated  foreign 
national  (other  than  negotiable  instru- 
ments, normegotiable  instruments  or 
commercial  paper  arising  from  the  export 
by  the  direct  investor  of  goods  or  services 
from  the  United  States  to  foreign  na- 
tionals) and  securities  issued  or  guaran- 
teed by  a  foreign  country. 

(2)  The  term  "liquid  foreign  balances" 
means  foreign  balances  (as  defined  in 
subparagraph  (1)  of  this  paragraph) 
other  than  (1)  those  negotiable  instru- 
ments, nonnegotiable  Instruments,  com- 
mercial paper  and  securities  which  are 
acquired  on  or  before  June  30,  1968,  and 
which  are  not  redeemable  at  the  option 
of  the  direct  Investor  and  are  not  trans- 
ferable and  readily  marketable;  (11)  bank 
deposits,  negotiable  instruments,  non- 
negotiable  Instruments,  commercial 
paper  and  securities  with  a  period  of 
more  than  1  year  remainlr^  to  maturity 
when  acquired  by  the  direct  Investor  and 
which  are  not  redeemable  In  full  at  the 
option  of  the  direct  investor  within  a  pe- 
riod of  1  year  after  such  acquisition;  (ill) 


foreign  balances  which  are  subject  to 
restrictions  of  a  foreign  country  on  liqui- 
dation and  transfer;  and  (iv)  foreign 
balances  which  have  been  pledged  or 
hypothecated  In  connection  with  borrow- 
ings by  a  direct  investor  or  Its  affiliated 

foreign  nftt.lr>r)A.l.g 

(3)    [Revoked] 

'4^  Foreign  balances  shall  be  deemed 
to  be  held  by  a  direct  investor  if  title  to 
such  balances  is  held  (i)  by  any  person 
(including  an  affiliated  foreigyi  national 
of  the  direct  investor)  principally 
formed  or  p.vailed  of  for  the  purpose  of 
holding  title  to  such  balances;  or  (li) 
by  any  person  (Including  an  affiliated 
foreign  national  of  the  direct  Investor) , 
if  such  balances  are  returnable  to  the 
direct  investor  on  its  demand  without 
material  conditions  and  if  the  holding 
of  such  balances  is  imrelated  to  the 
business  needs  of  such  person. 

(5)  Negotiable  Instruments,  non-ne- 
gotiable instruments,  commercial  paper 
and  securities  constituting  foreign  bal- 
ances shall  be  valued  at  their  respective 
fair  market  values  or,  If  evidence  of 
fair  market  value  is  not  readily  avail- 
able, at  the  cost  to  the  direct  Investor. 

(b)  Each  direct  investor  shall  main- 
tain books  and  records  that  identify  sep- 
arately all  proceeds  of  long-term  fbrelgn 
borrowing  received  with  respect  to  each 
long-term  foreign  borrowing  made  by 
the  direct  investor  and  the  uses  to  which 
such  proceeds  have  been  put. 

(c)  Each  direct  investor  is  hereby  re- 
quired to  limit  the  amount  of  liquid  for- 
eign balances  held  at  the  end  of  any 
month  (other  than  those  that  are  Cana- 
dian foreign  balances,  as  defined  in 
§  1000.1105 fa),  or  are  available  proceeds, 
as  defined  in  §  1000.324(d)  to  the  greater 
of  (1)  the  average  end-of-month 
amounts  of  such  balances  held  by  such 
direct  investor  during  1965  and  1966 
(whether  or  not  a  direct  investor  at  that 
time)  or  (2)  $100,000. 

(d)  (1)  A  direct  investor  which  holds 
available  proceeds,  as  defined  in  §  1000.- 
324(d) ,  in  excess  of  $100,000  in  the  form 
of  foreign  balances  or  in  the  form  of  se- 
curities (including  debt  obligations, 
equity  interests  and  any  other  type  of  in- 
vestment contract)  of  foreign  nationals 
or  in  the  form  of  any  other  foreign  prop- 
erty as  of  the  end  of  any  year  commenc- 
ing with  the  year  1971  shall  be  prohibited 
from  making  a  positive  net  transfer  of 
capital  to  any  scheduled  area  for  such 
year,  but  only  to  the  extent  such  positive 
net  transfer  of  capital  results  in  positive 
direct  investment  in  such  scheduled  area 
for  such  year  that  is  not  authorized  by 
§  1000.1002:  Provided,  That  this  subpara- 
graph shall  not  apply  to  a  direct  investor 
which  elects  to  be  governed  for  such  year 
by  §  1000.503  or  §  1000.507:  And  provided 
further.  That  for  purposes  of  this  sub- 
paragraph, allocations  to  positive  direct 
investment  under  §  1000.306(e)  or  sub- 
paragraph (2)  of  this  paragraph  and  re- 
allocations under  subparagraph  (3)  of 
this  paragraph  shall  be  deemed  to  reduce 
any  positive  net  transfer  of  capital  to  a 
scheduled  area  and  thereafter  to  reduce 
any  reinvested  earnings  in  such  sched- 
uled area. 
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(2)  A  direct  Investor  which,  during 
1968  or  any  succeeding  year,  expends 
proceeds  of  long-term  foreign  borrowing 
and  makes  a  deduction  from  net  transfer 
of  capital  to  a  scheduled  area  under 
§  1000.313(d)  (1) ,  may  thereafter  deduct, 
during  1969  or  any  succeeding  year,  from 
positive  direct  investment  in  a  different 
scheduled  area,  an  amount  equal  to  all 
or  a  part  of  such  expended  proceeds  as 
ace  allocated  pursuant  to  this  subpara- 
graph. Proceeds  shall  be  allocated  in  a 
different  scheduled  area  pursuant  to  this 
subparagraph  tf  (i)  an  entry  is  made  in 
the  books  and  recoros  maintamed  Dy  tne 
direct  investor  imder  paragraph  (b)  of 
this  section  and  §  1000.601 ;  (il)  the  al- 
location and  the  deduction  from  positive 
direct  investment  in  a  different  sched- 
uled area  are  reported  on  the  next  an- 
nual report  of  the  direct  Investor  (Form 
PDI-102P)  filed  for  the  year  for  which 
the  deduction  Is  made;  and  (ill)  the  pro- 
ceeds with  respect  to  which  such  deduc- 
tion is  made,  as  of  the  end  of  the  year 
for  which  the  deduction  Is  made  and 
thereafter,  are  not  held,  directly  or  in- 
directly, in  the  form  of  foreign  balances 
or  in  the  form  of  securities  (including 
debt  obligations,  equity  interests  and  any 
other  type  of  investment  contract)  of 
foreign  nationals  or  in  the  form  of  any 
other  foreign  property:  Provided,  That 
such  proceeds  may  remain  expended  in 
an  affiliated  foreign  national  or  again  be 
expended  at  any  time  in  making  trans- 
fers of  capital  to  affiliated  foreign  na- 
tionals, but  if  so  again  expended,  §1000.- 
313(d)  (1)  shall  not  apply.  The  direct 
Investor  shall  be  deemed  at  the  time  of 
such  deduction  from  positive  direct  in- 
vestment in  a  different  scheduled  area  to 
have  made  a  transfer  of  capital  equal  to 
the  amount  of  such  deduction  to  the 
scheduled  area  in  j^hich  the  deduction 
from  net  transfer  of  capital  under 
§  1000.313(d)  (1)  was  previously  made. 
The  direct  investor  may  thereafter  con- 
tinue to  change  the  scheduled  area  in 
which  a  deduction  from  positive  direct 
investment  is  made,  up  to  the  amount 
of  proceeds  of  long-term  foreign  borrow- 
ing expended  In  making  the  original 
transfer  of  capital  for  which  a  deduction 
under  S  1000.313(d)  (1)  was  made:  Pro- 
vided. That  each  time  such  change  oc- 
curs, the  direct  investor  shall  b?  deemed 
to  have  made  a  transfer  of  capital  to  the 
Immediately  previous  scheduled  area  in 
the  amount  of  the  deduction  from  posi- 
tive direct  investment  in  the  subsequent 
scheduled  area. 


(3)  A  direct  investor  which,  during 
1968  or  any  succeeding  year,  allocates 
proceeds  of  long-term  foreign  borrowing 
and  deducts  the  amount  of  such  proceeds 
from  positive  direct  investment  in  a 
scheduled  area  under  9  1000.306(e) ,  may, 
during  1969  or  any  succeeding  year,  re- 
allocate all  or  part  of  such  proceeds  of 
long-term  foreign  borrowing  to  positive 
direct  investment  in  another  scheduled 
area.  The  direct  Investor  which  makes  a 
reallocation  under  this  subparagraph 
(3)  shall  be  deemed  at  the  time  of  such 
reallocation  to  have  made  a  transfer  of 


capital  equal  to  the  amount  so  reallo- 
cated to  the  scheduled  area  In  which  the 
proceeds  of  long-term  foreign  borrowing 
were  allocated  immediately  prior  thereto. 
The  direct  Investor  may  thereafter  con- 
tinue to  reallocate  to  different  scheduled 
areas,^  up  to  the  amount  of  proceeds  of 
long-term  foreign  borrowing  previously 
allocated :  Provided.  That  each  time  such 
reallocation  occurs,  the  direct  investor 
shall  be  deemed  to  have  made  a  transfer 
of  capital  equal  to  the  amount  so  reallo- 
cated to  the  scheduled  area  to  which  the 
proceeds  of  long-term  foreign  borrowing 
were  allocated  or  reallocated  or  imme- 
diately prior  to  such  reallocation. 


(e)    [Revoked] 


§  1000.204      Evasion. 

Anything  in  this  part  to  the  contrary 
notwithstanding,  any  transaction  for  the 
purpose  of,  or  which  has  the  effect  of, 
evading  or  avoiding  any  of  the  provisions 
set  forth  in  this  part  may  be  disregarded 
in  whole  or  in  part  for  purposes  of  meas- 
uring compliance  with  the  provisions  of 
this  part. 


Subpart  C — General  Definitions 

§1000.301       Foreifin  country. 

The  term  "foreign  country"  includes, 
but  not  by  way  of  limitation: 

(a)  The  state  and  the  government  of 
any  foreign  country  as  well  as  any  politi- 
cal subdivision,  agency,  or  instrumen- 
tality thereof  or  any  territory,  depen- 
dency, colony,  protectorate,  mandate, 
dominion,  possession  or  place  subject  to 
the  jurisdiction  thereof. 

(b)  Any  other  government  (including 
any  political  subdivision,  agency,  or  in- 
strumentality thereof)  to  the  extent  and 
only  to  the  extent  that  such  government 
exercises  or  claims  to  exercise  control, 
authority,  jurisdiction  or  sovereignty 
over  territory  which  constitutes  such  for- 
eign country. 

(c)    [Revoked] 

(d)  Any  territory  which  is  controlled 
or  occupied  by  the  military,  naval  or 
police  forces  or  other  authority  of  a 
foreign  country. 

§  1000.302     Foreign  national. 

(a)  The  term  "foreign  national" 
means  a  foreign  cotmtry  (r.s  defined  in 
§  1000.301)  and  any  person  which  is  not 
a  person  within  the  United  States  (as 
defined  in  §  1000.322),  including  a  cor- 
poration or  partnership  organized  under 
the  laws  of  a  foreign  country  (as  defined 
in  §  1000.304(a)  (l)(i)),  a  business  ven- 
ture conducted  within  a  foreign  country 
(as  defined  in  §  1000.304(a)(1)  (ii)  and 
(ill) ) ,  and  a  foreign  bank  (as  defined  in 
§  1000.317(b)). 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Sec- 


retary retains  full  power  to  determine 
that  any  person  is  a  foreign  national. 


§1000.303     Nationals  of  more  than  one 
foreign  country.  (REVOKED) 

§  1000.304     Affiliated    foreign    national. 

(a)  Except  as  provided  In  para- 
graphs (b)  (4)  (c) ,  and  (d)  of  this  sec 
tion.  the  term  "affiliated  foreign 
national"  of  a  person  within  the  United 
States  includes  each  of  the  following 
in  which  such  person  owns,  directly  or 
indirectly,  a  10-percent  interest: 

(1)  A  corporation  or  partnership  or- 
ganized imder  the  laws  of  a  foreign 
country  (including  all  business  ventures 
conducted  by  employees  or  partners  of 
such  corporation  or  partnership  on  be- 
half of  such  corporation  or  partnership 
within  any  foreign  coimtries  assigned  to 
the  same  scheduled  area  as  the  country 
of  organization) ; 

(2)  A  business  venture  conducted 
within  a  foreign  coimtry  on  behalf  of 
such  person  within  the  United  States  by 
such  person  or  by  employees  or  partners 
of  such  person ;  and 

(3)  A  business  venture  conducted  on 
behalf  of  a  corporation  or  partnership 
organized  under  the  laws  of  a  foreign 
country  by  employees  or  partners  of  such 
corporation  or  partnership  If  the  business 
venture  is  conducted  within  a  foreign 
country  which  is  not  assigned  to  the 
same  scheduled  area  as  the  country  of 
organization. 

For  purposes  of  determining  whether  a 
business  venture  conducted  on  behalf  of 
a  foreign  corporation  or  partnership  is  a 
separate  affiliated  foreign  natlona'^  Can- 
ada shall  be  deemed  to  be  in  a  scheduled 
area  other  than  Schedule  B. 

(b)  (1)  A  corporation  or  partnership 
referred  to  in  paragraph  (a)(l)(i)  of 
this  section  is  an  affiliated  foreign  na- 
tional in  the  scheduled  area  in  which  the 
foreign  country  under  whose  laws  it  is 
organized  is  located.  A  business  venture 
referred  to  in  paragraph  (a)  (1)  (ii)  and 
(ill)  of  this  section  is  an  affiliated  foreign 
national  in  the  scheduled  area  in  which 
the  business  Is  conducted:  Provided, 
That,  if  such  a  business  venture  is  con- 
ducted in  more  than  one  scheduled  area 
during  any  year,  the  scheduled  area  in 
which  the  business  venture  is  conducted 
for  the  greatest  period  of  time. during 
such  year  shall,  for  purposes  of  this  sec- 
tion, be  deemed  the  only  scheduled  area 
in  which  the  business  venture  is  con- 
ducted during  such  year. 

(2)  The  term  "10  percent  interest," 
when  used  with  respect  to  any  corpora- 
tion, partnership  or  business  venture  re- 
ferred to  in  paragraph  (a)(1)  of  this 
section,  means  (1)  10  percent  or  more  of 
the  total  combined  voting  power  of  all 
outstanding  securities  of  such  corpora- 
tion or  (11)  10  percent  or  more  of  the 
profits  Interest  in  such  partnership  or 
business  venture.  Whether  a  person  with- 
in the  United  States  directly  or  indirectly 
owns  a  10  percent  interest  in  a  corpora- 
tion, partnership  or  business  venture 
referred  to  in  paragraph  (a)  (1)  of  this 


section  shall  be  determined  In  accord- 
ance with  the  provisions  of  §S  1000.901 
and  1006.902. 

(3)  For  purposes  of  this  part,  the  term 
"incorporated  affiliated  foreign  national" 
Includes  a  corporation  described  in  para- 
grraph  (a)  (1)  (i)  of  this  section  and  the 
term  "unincorporated  affiliated  foreign 
national"  includes  a  partnership  de- 
scribed in  paragraph  (a)(l)(i)  of  this 
section  and  a  business  venture  described 
in  paragraph  (a)(1)  (11)  and  (ill)  of 
this  section. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section  and  the 
foregoing  provisions  of  this  paragraph 
(b),  the  Secretary  retains  full  power, 
with  respect  to  any  person  within  the 
United  States,  to  determine  that  any 
person  is  an  affiliated  foreign  national  of 
such  person  within  the  United  States  and 
to  determine  the  scheduled  area  in  which 
such  affiliated  foreign  national  is  located. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  a 
corporation,  partnership  or  business 
venture  referred  to  in  paragraph  (a)  (1) 
of  this  section  shall  not  be  considered  an 
affiliated  foreign  national  of  a  person 
within  the  United  States  if  the  operations 
of  such  corporation,  partnership  or  busi- 
ness venture  consist  solely  of  charitable, 
educational,  religious,  scientific,  literary 
or  other  similar  activities  not  engaged 
in  for  profit. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  <a)  and  (b)  of  this  section, 
a  business  venture  referred  to  in  para- 
graph (a)  (1)  (11)  or  (ill)  of  this  section 
shall  not  be  considered  an  affiliated 
foreign  national  of  a  person  within  the 
United  States  during  any  year  if  (1)  the 
business  venture  does  not  have  or  in- 
volve, at  any  time  during  such  year,  gross 
assets  of  more  than  $50,000  (valued  at 
the  greatest  of  cost,  book  value,  replace- 
ment value  or  market  value) ;  or  (11)  the 
business  venture  Is  commenced  during 
such  year  and  is  not  reasonably  expected 
to  be  conducted  within  one  or  more 
foreign  coim tries  for  more  than  12  con- 
secutive months;  or  (ill)  the  business 
venture  is  terminated  during  such  year 
and  was  not  In  fact  conducted  within  one 
or  more  foreign  countries  for  more  than 
12  consecutive  months. 


§  1000.305      Direct  investor. 

The  term  "direct  investor"  means  any 
person  within  the  United  States  which 
directly  or  indirectly  owns  or  acquires 
a  10-percent  Interest  in  a  corporation 
or  partnership  organized  under  the  laws 
of  a  foreign  country  or  in  a  business 
venture  conducted  within  a  foreign 
country  as  described  in  {  1000.304. 


§  1000.306      Pukilive  and  negative  direct 
inveHlnienl. 

(a)  Direct  investment  by  a  direct  In- 
vestor in  all  affiliated  foreien  nationals 
in  any  scheduled  area  during  any  period 
means : 


(1)  The  net  transfer  of  capital  (as  de- 
fined in  §  1000.313(c) )  made  during  such 
period  by  the  direct  investor  to  all  in- 
corporated and  unincorporated  affiliated 
foreign  nationals  in  such  scheduled  area; 
and 

<2)  The  direct  investor's  share  in  the 
total  reinvested  earnings  of  all  incorpo- 
rated affiliated  foreign  nationals  in  sucli 
scheduled  area  during  such  period  (com- 
puted in  accordance  with  paragraphs  (b) 
and  (c)  of  this  section) . 

(3)  If  the  sum  of  subparagraphs  (1) 
and  (2)  of  this  paragraph  is  in  excess  of 
zero,  the  direct  investment  during  such 
period  shall  be  positive  direct  investment; 
if  a  negative  amount,  it  shall  be  nega- 
tive direct  investment. 

(b)  A  direct  investor's  share  in  the 
total  reinvested  earnings  of  all  incor- 
porated affiliated  foreign  nationals  in 
any  scheduled  area  during  any  period 
means  the  direct  investor's  share  in  the 
total  earnings  or  losses  during  such  pe- 
riod of  such  incorporated  affiliated  for- 
eign nationals  (computed  In  accordance 
with  paragraph  (c)  of  this  section)  less 
an  amount  (which  may  be  positive  or 
negative)  obtained  by  subtracting  (1) 
the  siun  of  (i)  the  direct  investor's  share 
of  all  dividends  paid  during  such  year 
to  such  affiliated  foreign  nationals  by 
incorporated  affiliated  foreign  nationals 
of  the  direct  investor  in  other  sched- 
uled areas  and  (ii)  the  direct  investor's 
share  of  all  earnings  remitted  during 
such  year  to  such  affiliated  foreign  na- 
tionals by  unincorporated  affiliated  for- 
eign nationals  of  the  direct  investor  in 
other  scheduled  areas  from  (2)  the  sum 
of  (x)  all  dividends  paid  during  such 
year  by  such  affiliated  foreign  nationals 
to  the  direct  investor  and  (y)  the  direct 
investor's  share  of  all  dividends  paid 
during  such  year  by  such  affiliated  for- 
eign nationals  to  affiliated  foreign  na- 
tionals of  the  direct  investor  in  other 
scheduled  areas:  Provided,  That,  In  cal- 
culating a  direct  investor's  share  in  the 
total  reinvested  earnings  of  incorporated 
affiliated  foreign  nationals  for  any  year 
(including  the  years  1965  and  1966),  a 
direct  investor  may  elect,  in  such  man- 
ner as  the  Secretary  may  determine,  to 
treat  dividends  paid  within  60  days  after 
the  end  of  the  year  as  having  been  paid 
during  such  year. 

(c)  Computations  of  earnings  or  losses 
of  affiliated  foreign  nationals  under  this 
section  or  any  other  provision  of  this  part 
shall  (except  as  otherwise  provided  here- 
in) be  made  in  accordance  with  account- 
ing principles  generally  accepted  in  the 
United  States  and  consistently  applied: 
to  the  extent  such  principles  are  re- 
flected in  reports  to  stockholders,  the 
computation  shall  follow  the  principles 
used  In  preparing  such  reports.  The  earn- 
ings or  loss  of  each  Incorporated  affiliated 
foreign  national  in  that  scheduled  area 
area  shall  be  added  to  the  earnings  or 
loss  of  every  other  Incorporated  affiliated 
foreign  national  in  that  scheduled  area 
in  order  to  determine  the  total  earnings 
or  losses  of  such  affiliated  foreign  na- 
tionals as  a  group.  In  computing  such 
total  earnings  and  losses,  there  shall  be 
excluded  all  dividends  paid  during  such 
year  to  such  affiliated  foreign  nationals 


by  incorporated  foreign  nationals  of  the 
direct  investor  in  the  same  or  other 
scheduled  areas  and  all  earnings  of  unin- 
corporated affiliated  foreign  nationals  of 
the  direct  investor  in  other  scheduled 
areas.  Earnings  and  losses  shall  be  com- 
puted without  regard  to  U.S.  taxes  and 
foreign  withholding  taxes  on  the  pay- 
ment of  dividends.  Earnings  shall  not  be 
reduced  by  application  or  provision  by  the 
direct  investor  of  reserves  for  devaluation 
or  impairment  of  investment.  Notwith- 
standing the  foregoing,  the  Secretary 
shall  have  the  right,  generally  or  specifi- 
cally, in  his  discretion  to  disapprove  any 
such  accounting  principles  determined  by 
him  to  be  inconsistent  with  the  purposes 
of  this  part  and  to  prescribe  such  prin- 
ciples as  he  may  deem  appropriate  to 
carry  out  the  purposes  of  this  part. 

(d)  For  purposes  of  this  part: 

(1)  Earnings  of  an  unlncorjxjrated 
affiliated  foreign  national  during  any  pe- 
riod shall  be  deemed  to  have  been  remit- 
ted to  the  extent  that  such  earnings  ex- 
ceed the  net  increase  in  the  net  assets  of 
the  imincorporated  affiliated  foreign  na- 
tional during  the  period. 

(2)  The  term  "dividends"  means  cash 
dividends,  whether  paid  out  of  current 
or  accumulated  earnings  (other  than 
liquidating  dividends) .  The  amount  of  a 
dividend  paid  shall  be  calculated  before 
deducting  foreign  withholding  taxes.  A 
dividend  shall  be  deemed  to  have  been 
paid  to  a  direct  investor  or  an  affiliated 
foreign  national,  as  the  case  may  be. 
when  entered  on  the  books  of  account  of 
the  recipient  as  sictually  having  been 
paid  in  cash  or  sis  being  subject  to  pay- 
ment upon  demand,  whichever  first 
occurs. 

(e)  (1)  There  ^all  be  deducted  from 
positive  direct  Investment  in  a  scheduled 
area  during  any  year,  as  calculated  under 
paragraph  (a)  of  this  section,  an  amount 
equal  to  any  available  proceeds  (as  de- 
fined in  §  1000.324(d) )  allocated  by  the 
direct  Investor  to  such  positive  direct  in- 
vestment for  such  year.  Available  pro- 
ceeds shall  be  allocated  to  such  positive 
direct  investment  for  such  year  if  (1)  an 
entry  is  made  in  the  books  and  records 
maintained  by  the  direct  investor  under 
§§  1000.203(b)  and  1000.601;  (U)  the  al- 
location and  deduction  is  reported  on 
the  next  annual  report  of  the  direct  in- 
vestor (Form  FDI-102F)  filed  for  the 
year  for  which  the  deduction  is  made; 
and  (lii)  the  proceeds,  as  of  the  end  of 
the  year  for  which  the  deduction  is  made, 
are  not  held,  directly  or  indirectly,  in  the 
form  of  foreign  balances  or  in  the  form 
of  securities  (including  debt  obligations, 
equity  Interests  and  any  other  type  of 
Investment  contract)  of  foreign  nationals 
or  in  the  form  of  any  other  foreign 
ppwerty. 

(2)  A  direct  investor  which  allocates 
available  proceeds  as  provided  in  sub- 
paragraph (1)  of  this  paragraph  Is  pro- 
hibited from  thereafter  holding  such 
proceeds  In  any  form  prohibited  by  sub- 
division (ill)  of  that  subparagraph: 
Provided.  That  such  proceeds  may  there- 
after be  expended  in  making  transfers  of 
capital  to  affiliated  foreign  nationals,  but 
If  so  expended,  S  1000.313(d)  (1)  shall 
not  apply. 


(3)  A  deduction  made  pursuant  to  sub- 
paragraph (1)  of  this  paragraph  from 
positive  direct  investment  in  all  sched- 
uled areas  by  a  direct  investor  electing 
to  be  governed  by  §  1000.503  for  any  year, 
commencing  with  the  year  1969,  shall  be 
deemed  to  have  been  made  in  each  sched- 
uled area  in  the  same  proportions  as  the 
amount  of  positive  direct  investment 
(calculated  as  provided  in  paragraph  (a) 
of  this  section  and,  in  the  case  of  positive 
direct  investment  in  the  year  1969,  dis- 
regarding each  scheduled  area's  propor- 
tionate share  of  aggregate  annual  losses, 
as  defined  in  §  1000.503(b)  In  effect  for 
the  year  1969)  in  such  scheduled  area 
during  such  year.  A  deduction  made  pur- 
suant to  subparagraph  (1)  of  this  para- 
graph or  §  1000.203(d)  (2)  or  (3)  from 
positive  direct  investment  in  Schedules 
B  and  C  by  a  direct  investor  "electing  to 
be  governed  by  §  1000.507  for  any  year, 
commencing  with  the  year  1970.  shall  be 
deemed  to  have  been  made  in  each  such 
scheduled  area  in  the  same  proportions 
as  the  amount  of  positive  direct  invest- 
ment (calculated  as  provided  in  para- 
graph (a)  of  this  section)  made  by  the 
direct  investor  in  such  scheduled  area 
during  such  year.  The  Secretary  may, 
upon  application  pursuant  to  §  1000.801, 
permit  a  direct  investor  to  apportion 
such  deductions  in  some  other  marmer 
reasonably  reflecting  the  direct  investor's 
intet-ests  in  each  scheduled  area  during 
such  year. 

§  1000.307     Person;  corporation. 

(a)  The  term  "person"  means  an  indi- 
vidual, corporation,  partnership,  business 
venture,  trust,  or  estate. 

(b)  "The  term  "corporation"  means  an 
organization  or  entity  incorporated  \m- 
der  the  laws  of  the  United  States  or  a 
foreign  country  and  any  other  organiza- 
tion or  entity  not  so  incorporated  but 
which  is  organized  imder  the  laws  of  the 
United  States  or  a  foreign  coimtry  and 
has  all  or  a  substantial  part  of  the  legal 
characteristics  commonly  attributed  to 
corporations  under  the  laws  of  the  United 
States. 

§  1000.308     Transfer. 

The  term  "transfer"  means  any  act  or 
transaction,  whether  or  not  evidenced  by 
writing  and  whether  or  not  done  or  per- 
formed within  the  United  States,  the 
purpose.  Intent,  or  effect  of  which  Is  to 
create,  surrender,  release,  transfer,  or 
alter,  directly  or  Indirectly,  any  right, 
remedy,  power,  privilege,  or  interest 
with  respect  to  any  property  wherever 
located. 

§  1000.309     Properly,  property  interest. 

The  terms  "property"  and  "property 
interest"  include  any  property,  real,  per- 
sonal, or  mixed,  tangible  or  intangible 
(including  the  value  of  services  per- 
formed), or  interest  or  interests  therein, 
present,  future  or  contingent. 

§  1000.310      Inlcrcsl. 

The  term  "interest"  when  used  with 
respect  to  property  shall  mean  an  inter- 
est of  any  nature  whatsoever,  direct  or 
indirect. 


§1000.311     Banking  institution. 
(REVOKED) 

§1000.312     Transfers  of  capital. 

(a)  Transfers  of  capital  by  direct  in- 
vestor. Except  as  otherwise  provided  In 
paragraph  (c)  of  this  section,  a  transfer 
of  capital  by  a  direct  investor  to  an  a£Bll- 
ated  foreign  national  means  any  trans- 
fer of  funds  or  other  property  by  or  on 
behalf  or  for  the  benefit  of  a  direct  in- 
vestor directly  or  Indirectly  to  or  on 
behalf  or  for  the  benefit  of  an  afBliated 
foreign  national  (including  a  transfer 
described  in  §  1000.505) ;  and  any  trans- 
action or  occurrence  as  a  result  of  or  in 
connection  with  which  the  direct  investor 
directly  or  indirectly  acquires  or  increases 
a  debt  or  equity  interest  in  the  affiliated 
foreign  national  or  the  affiliated  foreign 
national  directly  or  indirectly  disposes  of 
or  reduces  a  debt  or  equity  Interest  in  the 
direct  investor  held  by  the  affiliated 
foreign  national.  Such  transfers  of 
capital  shall  include,  but  not  by  way  of 
limitation: 

(1)  The  acquisition  by  the  direct  In- 
vestor of  an  equity  interest  in  or  debt 
obligation  of  an  affiliated  foreign  na- 
tional (including  the  acquisition  of  an 
equity  Interest  in  or  a  debt  obligation  of 
a  foreign  national  as  a  result  of  which 
the  foreign  national  becomes  an  affiliated 
foreign  national  of  the  direct  investor). 

(2)  A  contribution  by  the  direct  in- 
vestor to  the  capital  of  the  affiliated 
foreign  national. 

(3)  The  complete  or  partial  satisfac- 
tion by  the  direct  investor  of  a  debt  obli- 
gation of  the  direct  investor  held  by  the 
affiliated  foreign  national. 

(4)  The  reduction  of  an  equity  interest 
in  the  direct  Investor  held  by  the  affili- 
ated foreign  national  (as  the  result  of  a 
redemption  of  stock,  liquidating  dividend, 
or  like  transaction) . 

(5)  A  transfer  by  the  affiliated  foreign 
national  of  an  equity  interest  in  or  debt 
obligation  of  the  direct  investor  held  by 
the  affiliated  foreign  national. 

(6)  The  complete  or  partial  satisfac- 
tion by  the  direct  investor  of  a  debt  obli- 
gation of  an  affiliated  foreign  national, 
whether  or  not  such  debt  obligation  was 
guaranteed  or  assvmied  by  the  direct  in- 
vestor. 

(7)  The  complete  or  partlsd  satisfac- 
tion by  a  direct  investor  of  a  long-term 
foreign  borrowing  made  by  the  direct  in- 
vestor before  or  after  the  effective  date  of 
the  regulations  to  the  extent  the  pro- 
ceeds of  the  borrowing  were  expended  in 
making  transfers  of  capital  on  or  after 
January  1,  1965,  or  were  allocated  by  the 
direct  investor  (on  the  books  and  records 
maintained  by  the  direct  Investor  imder 
§§  1000.203(b)  and  1000.601)  to  positive 
direct  Investment.  A  transfer  of  capital 
resulting  from  the  repajrment  of  a  bor- 
rowing by  a  direct  investor  shall  be 
deemed  to  have  been  made  to  the  sched- 
uled area  in  which  such  proceeds  were 
expended  or  to  which  they  were  allocated 
at  the  time  of  such  repajrment  and  with 
respect  to  which  a  deduction  was  made 
under  §  1000.203(d)  (2) ,  §  1000.203(d)  (3) , 
§  1000.306(e),  or  §  1000.313(d)(1):  or  if 
deductions  were  made  in  two  or  more 
scheduled  areas  with  respect  to  such  re- 


paid borrowing,  the  transfer  shall  be  ap- 
portioned among  such  scheduled  areas  in 
the  same  proportions  as  the  smiount  of 
such  deductions  in  each  such  scheduled 
area.  If  any  apportionment  made  by  a 
direct  investor  hereunder  is  determined 
by  the  Secretary  to  be  inconsistent  with 
the  purposes  of  this  part,  the  Secretary 
shall  have  the  right,  in  his  discretion,  to 
make  an  apportionment  consistent  with 
the  purposes  of  this  part. 

(8)  A  lease  of  property  by  a  direct  in- 
vestor to  an  affiliated  foreign  national, 
if  the  property  has  a  remaining  useful 
life  when  leased  of  a  year  or  more  and  is 
not  required  or  expected  to  be  returned 
to  the  direct  investor  in  less  than  one 
year. 

(9)  A  pledge,  hypothecation  or  other 
transfer  by  a  direct  investor  of  foreign 
balances  (as  defined  in  §  1000.203(a)  (1) ) 
or  equity  securities  of  a  foreign  corpora- 
tion owned  by  the  direct  investor  (other 
than  equity  securities  of  an  affiliated 
foreign  national  of  the  direct  investor) , 
which  pledge,  hypothecation  or  other 
transfer  is  made  by  the  direct  investor 
to  or  with  a  foreign  national,  on  or  after 
the  effective  date  of  the  regulations, 
pursuant  to  an  express  or  implied  agree- 
ment with  the  foreign  national  whereby 
the  foreign  national  transfers  or  agrees 
to  transfer  funds  or  other  property,  as  a 
loan  or  otherwise,  to  an  affiliated  foreign 
national  of  the  direct  investor  or  to  the 
direct  investor  itself  for  investment  In 
such  an  affiliated  foreign  nationaJ:  Pro- 
vided. That  this  subparagraph  shall  not 
apply  to  a  pledge,  hypothecation  or  other 
transfer  by  a  direct  investor  to  a  foreign 
national  in  connection  with  a  borrowing 
by  the  direct  investor  for  investment  In 
an  affiliated  foreign  national,  if  the  bor- 
rowing Is  not  a  long -term  foreign  bor- 
rowing (as  defined  in  S  1000.324(a)). 

(b)  Transfers  of  capital  by  affiliated 
foreign  nationals.  Except  as  otherwise 
provided  in  paragraph  (c)  of  this  sec- 
tion, a  transfer  of  capital  by  an  affiliated 
foreign  national  to  a  direct  investor  in 
such  affiliated  foreign  national  means 
any  of  the  following  transactions  or  oc- 
currences as  a  result  of  or  in  connection 
with  which  the  affiliated  foreign  na- 
tional directly  or  Indirectly  acquires  or 
increases  a  debt  or  equity  interest  in  the 
direct  investor  or  the  direct  investor  di- 
rectly or  indirectly  disposes  of  or  reduces 
a  debt  or  equity  interest  in  the  affiliated 
foreign  national  held  by  the  direct  in- 
vestor : 

(1)  The  acquisition  by  an  affiliated 
foreign  national  of  an  equity  interest  in 
or  debt  obligation  of  the  direct  investor. 

(2)  A  contribution  by  an  affiliated  for- 
eign national  to  the  capital  of  the  direct 
investor. 

(3)  The  complete  or  partial  satisfac- 
tion by  an  affiliated  foreign  national  of 
a  debt  obligation  of  the  affiliated  foreign 
national  held  by  the  direct  Investor. 

(4)  The  reduction  of  an  equity  inter- 
est in  an  affiliated  foreign  national  held 
by  the  direct  investor  (as  the  result  of 
a  redemption  of  stock,  liquidating  divi- 
dend, or  like  transaction)  : 

(5)  A  transfer  by  the  direct  investor  of 
an  equity  interest  in  or  debt  obligation 
of  an  affiliated  foreign  national  held  by 
the  direct  investor. 


(6)  The  complete  or  partial  satisfac- 
tion by  an  affiliated  foreign  national  of  a 
debt  obligation  of  the  direct  investor, 
•whether  or  not  such  debt  obligation  was 
guaranteed  or  assumed  by  the  affiliated 
foreign  national. 


(c)  Transactions  not  involving  trans- 
fer of  capital.  Notwithstanding  the  provi- 
sions of  paragraphs  (a)  and  (b)  of  this 
section,  the  following  shall  not  be  deemed 
transfers  of  capital: 


(1)  (i)  An  acquisition  by  a  direct  in- 
vestor described  In  paragraph  (a)  (1)  of 
this  section  if  the  acquisition  is  from  a 
person  within  the  United  States  acting 
for  its  own  account  and  such  person  was, 
immediately  prior  to  the  acquisition,  a 
direct  investor  In  the  affiliated  foreign 
national.  If  the  acquisition  is  of  an  equity 
interest  and  the  acquiring  and  divesting 
direct  investors  each  file  Form  FDI-107 
on  or  before  the  end  of  the  month  fol- 
lowing the  close  of  the  calendar  quarter 
during  which  the  acquisition  occurs,  di- 
rect investment  made  by  the  divesting 
direct  investor  in  1965, 1966,  and  the  year 
of  the  acquisition  that  corresponds  to  the 
Interest  transferred  shall  be  deemed  to 
have  been  made  by  the  acquiring  direct 
investor  (except  that  the  provisions  of 
§§1000.203(d)  (2)  and  (3),  1000.306(e) 
(1)  and  1000.313(d)(1)  shall  be  disre- 
garded in  calculating  such  direct  invest- 
ment unless  the  acquiring  direct  investor 
shall  have  assiuned  the  obligation  to  re- 
pay long-term  foreign  borrowing  in  con- 
nection with  which  deductions  under 
such  sections  were  made) ,  and  annual 
earnings  (as  defined  in  §  1000.504(b)  (4) ) 
in  1966,  1967,  and  the  year  immediately 
preceding  the  year  of  acquisition  that 
correspond  to  the  interest  transferred 
shall  be  attributed  to  the  acquiring  di- 
rect investor. 

(ii)  A  transfer  of  capital  shall  not  be 
deemed  to  occur  in  connection  with  or  as 
the  result  of  any  combination  (by  mer- 
ger, consolidation,  reorganization  or 
otherwise)  of  two  or  more  direct  inves- 
tors. The  surviving  direct  investor  shall 
file  Form  FDI-107  on  or  before  the  end 
of  the  month  following  the  close  of  the 
calendar  quarter  during  which  the  com- 
bination occurs.  The  aggregate  amount 
of  direct  investment  made  and  liquid 
foreign  balances  held  by  each  oi  the  di- 
rect investors  involved  in  the  combina- 
tion in  1965,  1966,  «md  the  year  ia  which 
the  combination  occurs  shall  be  deemed 
to  have  been  made  or  held  by  the  sur- 
viving direct  investor,  and  the  aggregate 
amount  of  annual  earnings  (as  defined 
in  5  1000.504(b)  (4) )  of  each  of  the  direct 
investors  involved  in  the  combination  in 
1966,  1967,  and  the  year  immediately 
preceding  the  year  in  which  the  com- 
bination occurs  shall  be  attributed  to  the 
surviving  direct  investor. 


(2)  A  transfer  described  In  paragraph 
(a)  (5)  of  this  section  unless  (i)  the 
transferee  is  the  direct  Investor  or   (ii) 


the  transferor  or  transferee  is  an  affili- 
ated foreign  national  which  is  an  af- 
filiate of  the  direct  investor  as  defined 
in§  1000.903(a). 

(3)  An  acquisition  by  an  affiliated  for- 
eign national  described  in  paragraph  (b) 
(1)  of  this  section  unless  the  acquisition 
is  from  the  direct  investor. 

(4)  A  transfer  described  in  paragraph 
(b)  <5)  of  this  section  unless  the  transfer 
Is  made  (1)  to  a  foreign  national  or  (ii) 
to  a  bank  or  other  financial  institution 
certified  as  subject  to  the  Federal  Reserve 
Board  Foreign  Credit  Restraint  ProRram 
and  the  transfer  is  charged  against  the 
ceiling  of  such  bank  or  institution  under 
such  Program:  Provided,  That,  if  the 
transfer  is  of  a  debt  obligation  and  does 
not  constitute  a  transfer  of  capital  be- 
cause of  the  preceding  sentence,  the  re- 
payment by  the  affiliated  foreitin  national 
of  such  debt  obligation  to  a  person  within 
the  United  Stales  shall  be  deemed  a 
transfer  of  capital  by  the  affiliated  for- 
eign national. 

(5j  An  increase  in  an  equity  interest 
in  a  corporation  resulting  from  the  re- 
investment of  earnings  of  such  corpora- 
tion. 

(6)  An  increase  or  decrease  in  the 
value  of  assets  resulting  from  a  re- 
appraisal of  such  assets. 

(7)  The   making   of   a   guarantee. 

(8)  The  payment  by  the  primary 
obligor  of  interest  currently  due,  fees  or 
commissions  in  connection  with  borrow- 
ings or  extensions  of  credit  (including 
prepayments  of  interest  if  such  prepay- 
ments are  made  in  the  course  of  custom- 
ary lending  practices  or  commercial 
transactions) . 

(9>  The  payment  by  the  lessee  under 
a  lease  of  real  or  personal  property  of 
rental  currently  due  (Including  prepay- 
ments of  rental  if  such  prepayments  are 
customarily  made  by  lessees  under  leases 
of  the  type  involved). 

(10)  The  payment  by  the  licensee 
under  a  license  agreement  of  royalties 
currently  due  (including  prepayments  of 
royalties  if  such  prepayments  are  cus- 
tomarily made  by  licensees  under  agree- 
ments of  the  type  involved) . 

(11)  A  transfer  of  patents,  copyrights, 
trademarks,  trade  names,  trade  secrets, 
technology,  proprietary  processes,  pro- 
prietary information  or  similar  intangi- 
bles or  any  rights  or  interests  therein  or 
applications  or  contracts  relatinj  thereto 
(each  of  the  foregoing  being  hereinafter 
referred  to  as  an  intangible) ,  regardless 
of  the  form  of  the  transfer  or  the  con- 
sideration exchanged  therefor :  Provided, 
That  the  foregoing  shall  not  apply  to 
the  transfer  of  an  intangible  by  a  direct 
investor  to  an  affiliated  foreign  national 
on  or  after  the  effective  date  if  (i)  the 
direct  Investor  had  a  previously  estab- 
lished practice  with  respect  to  the  ex- 
ploitation of  intangibles  of  the  type  so 
transferred  and  the  transfer  represents 
a  substantial  departure  from  such  pre- 
viously established  practice  and  (ii)  the 
intangible  transferred  was,  prior  to  the 
transfer,  a  substantial  source  of  royalty 
or  other  like  Income  to  the  direct  in- 
vestor: i4nd  provided,  further.  That,  If 
the  transfer  of  an  intangible  to  an  affili- 
ated foreign  national  does  not  constitute 
a  transfer  of  capital  under  this  subpara- 


graph, no  deduction  for  amortization  or 
any  like  charge  with  respect  to  the  in- 
tangible transferred  shall  be  made 
against  earnings  in  calculating  the  earn- 
ings of  the  transferee  affiliated  foreign 
national. 

(d)  The  term  "debt  obligation"  or 
"debt  interest"  means  any  item  of  In- 
debtedness or  liability,  regardless  of  the 
maturity  thereof  (excluding  capital, 
surplus,  and  contingency  reserves) 
which  would,  in  accordance  with  ac- 
counting principles  generally  accepted 
in  the  United  States,  be  included  in  de- 
termining total  liabilities  as  of  the  date 
on  which  the  existence  of  a  debt  obliga- 
tion or  debt  interest  is  to  be  determined: 
Provided,  That  a  debt  obligation  or  debt 
interest  shall  not  include  the  liability  of 
an  affiliated  foreign  national  to  a  direct 
investor  arising  out  of  the  declaration 
of  a  dividend  until  such  dividend  be- 
comes payable  on  demand. 

§1000.313      Net  transferor  capital. 

(a)  A  net  transfer  of  capital  (which 
may  be  a  positive  or  negative  amount) 
by  a  direct  investor  to  all  incorporated 
affiliated  foreign  nationals  in  any  sched- 
uled area  during  any  period  means  (1) 
the  aggregate  of  all  transfers  of  capital 
made  during  such  period  by  the  direct 
investor  to  such  affiliated  foreign  na- 
tionals, less  (2)  the  aggregate  of  all 
transfers  of  capital  made  during  such 
period  by  such  affiliated  foreign  nation- 
als to  the  direct  investor. 

(b)  A  net  transfer  of  capital  (which 
may  be  a  positive  or  negative  amoimt) 
by  a  direct  investor  to  all  unincorporated 
affiliated  foreign  nationals  in  any  sched- 
uled area  during  any  period  means  the 
direct  investor's  share  of  the  aggregate 
net  Increase  or  net  decrease,  during  such 
period,  in  the  aggregate  net  assets  of 
such  affiliated  foreign  nationals  (whether 
such  net  increase  or  decrease  results 
from  any  transfer  of  capital  (as  defined 
in  §  1000.312) ,  earnings,  or  losses  or  any 
combination  thereof) .  In  calculating  the 
net  assets  of  all  unincorporated  affiliated 
foreign  nationals  in  any  scheduled  area, 
there  shall  be  excluded  (1)  all  equity 
interests  in  and  debt  obligations  of  such 
tmincorporated  affiliated  foreign  na- 
tiona?s  held  by  the  direct  investor  or  af- 
filiated foreign  nationals  of  the  direct 
investor  in  other  scheduled  areas  and  (2) 
all  assets  of  such  unincorporated  affili- 
ated foreign  nationals  consisting  of 
equity  interests  in  or  debt  obligations  of 
the  direct  investor  or  affiliated  foreign 
nationals  of  the  direct  investor  in  other 
scheduled  areas. 

(c)  A  net  transfer  of  capital  (which 
may  be  a  positive  or  negative  amount) 
by  a  direct  Investor  to  all  incorporated 
and  unincorporated  affiliated  foreign  na- 
tionals in  any  scheduled  area  during 
any  period  means  (1)  the  net  transfer 
of  capital  by  the  direct  Investor  to  all 
Incorporated  affiliated  nationals  in  such 
scheduled  area  during  such  period,  and 
(2)  the  net  transfer  of  capital  by  the 
direct  investor  to  all  unincorporated 
affiliated  foreign  nationals  in  such  sched- 
uled area  during  such  period.  If  the  sum 
of  subparagraphs  d)  and  (2>  of  this 
paragraph  is  in  excess  of  zero,  the 
net  transfer  of  capital  during  such  pe- 
riod shall  be  deemed  a  positive  net  trans- 


fer  of  capital:  If  a  negative  amount,  It 
shall  be  deemed  a  negative  net  transfer 
of  capital. 

(d)  In  calculating  the  amount  of  the 
net  transfer  of  capital  made  by  a  direct 
investor  to  a  scheduled  area  during  any 
period  (including  the  years  1965  and 
1966)  pursuant  to  paragraph  (c)  of  this 
section: 

(1)  There  shall  be  deducted  an  amount 
equal  to  the  proceeds  of  long-term  for- 
eign borrowing  actually  expended  in 
making  transfers  of  capital  to  afiUiated 
foreign  nationsils  in  such  scheduled  area 
during  such  period. 

(2)  There  shall  be  included  all  trans- 
fers of  funds  or  other  property  as  a  re- 
sult of  which  the  direct  investor  became 
a  direct  investor  in  any  affiliated  foreign 
national  and  all  transfers  of  funds  or 
other  property  to  or  on  behalf  of  or  for 
the  benefit  of  such  afttliated  foreign  na- 
tional made  by  or  on  behalf  of  or  for  the 
benefit  of  such  direct  investor  within  12 
months  (whether  or  not  during  the  pe- 
riod for  which  the  calculation  is  being 
made)  prior  to  the  date  of  the  transfer 
by  which  it  became  a  direct  investor  in 
such  affiliated  foreign  national,  to  the 
same  extent  tis  if  the  direct  investor  had 
been  a  direct  investor  in  such  affiliated 
foreign  national  during  such  12-month 
period. 

§  1000.314      Authorization    and    exemp- 
tion. 

The  terms  "authorization"  and  "ex- 
emption" mean  an  authorization  or  ex- 
emption which  is  set  forth  in  this  part 
or  which  is  issued  pursuant  to  this  part. 

§  1000«315      General    authorization    and 
exemption. 

The  terms  "general  authorization"  and 
"general  exemption"  mean  an  authori- 
zation or  exemption  which  is  set  forth  in 
this  part  or  which  is  issued  pursuant  to 
this  part  and  published  in  the  Federal 
Registes. 

§  1000.316     Specific    authorization    and 
exemption. 

The  terms  "specific  authorization"  and 
"specific  exemption"  mean  an  authori- 
zation or  exemption  which  is  issued  pur- 
suant to  this  part  but  which  is  neither 
set  forth  in  this  part  nor  published  in 
the  Federal  Register. 

§  1000.317      Domestic     bank;     foreign 
bank. 

(a)  The  term  "domestic  bank"  in- 
cludes any  branch  or  office  within  the 
United  States  of  any  of  the  following: 

(1)  A  bank  or  trust  company  orgranized 
under  the  banking  laws  of  the  United 
States;  (2)  a  private  bank  or  banker 
subject  to  supervision  and  examination 
under  the  banking  laws  of  the  United 
States;  and  (3)  a  foreign  bank  described 
in  subparagraph  (1)  of  paragraph  (b) 
of  this  section. 

(b)  The  term  "foreign  bank"  includes 
any  branch  or  office  within  a  foreign 
country  of  any  of  the  following:  Q)  A 
bank,  trust  company,  private  bank  or 
merchant  bank  organized  under  the  laws 
of  a  foreign  coimtry;  and  (2)  a  domestic 
bank  described  in  subparagraphs  (1)  or 

(2)  of  paragraph  (a)  of  this  section. 


§  1(M>0.318     United  States. 

(a)  The  term  "United  States"  includes 
the  St-ttes,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Pan- 
ama Canal  Zone,  the  Virgin  Islands. 
Guam,  Wake  Island,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific 
Islands. 

(b)  For  purposes  of  this  part,  a  person 
is  organized  under  the  laws  of  the  United 
States  if  it  is  organized  under  the  laws 
of  the  United  States,  any  State,  the  Dis- 
trict of  CJolumbia,  the  Commonwealth  of 
Puerto  Rico,  any  territory  or  possession 
of  the  United  States,  or  the  Trust  Terri- 
tory of  the  Pacific  Islands. 

§  1000.319     Schedule  A,  B,  and  C  coun- 
tries. 

(a)  Schedule  A  countries  are  all  fofeign 
countries  designated  as  less  developed 
countries  in  the  Executive  order,  as  from 
time  to  time  in  force,  issued  under  section 
4916  of  the  Internal  Revenue  Code. 

(b)  Schedule  B  countries  are  such 
other  foreign  countries  as  the  Secretary 
may  determine  to  be  developed  countries 
in  which  a  high  level  of  capital  Inflow  is 
essential  for  the  maintenance  of  eco- 
nomic growth  and  financial  stability, 
and  where  those  requirements  cannot 
be  adequately  met  from  non-U.S. 
sources.  The  following  countries  are 
hereby  determined  to  fall  in  this  cate- 
gory: Abu  Dhabi,  Australia,  The  Ba- 
hamas, Bahrain,  Bermuda,  Canada, 
Hong  Kong.  Iran,  Iraq,  Ireland,  Japan, 
Kuwait,  Kuwait-Saudi  Arabia  Neutral 
Zone,  Libya,  New  Zealand,  Qatar,  Saudi 
Arabia,  the  United  Kingdom,  and,  com- 
mencing with  the  year  1970,  Spain. 

(c)  Schedule  C  countries  are  all  for- 
eign countries  not  included  as  Schedule 
A  or  B  countries. 

(d)  The  Secretary  may  in  his  discre- 
tion, from  time  to  time,  transfer  any 
foreign  country  from  any  one  of  the 
Schedules  to  another. 

§  1000.320      EfTeriive  date. 

The  term  "effective  date"  means  12:00 
noon  eastern  standard  time  of  January 
1.  1968. 

§1000.321      Year;  period. 

(a)  The  term  "year"  shall  mean  a  cal- 
endar year  except  with  respect  to  a  per- 
son who  has  applied  for  and  received  the 
permission  provided  in  paragraph  (b)  of 
this  section.  With  respect  to  such  person, 
the  term  "year"  shall  mean  such  person's 
fiscal  year.  The  term  "period"  shall  mean 
any  period  of  time  (including  a  year)  on 
the  basis  of  which  compliance  with  the 
provisions  of  this  part  is  or  may  be  meas- 
ured, or  for  which  reports  must  be  filed 
pursuant  to  Subpart  F  of  this  part. 

(b)  A  direct  investor  which  customar- 
ily maintains  its  books  of  account  on  the 
basis  of  a  fiscal  year  other  than  a  calen- 
dar year  may  apply  to  the  Secretary  for 
permission  to  have  its  compliance  with 
the  provisions  of  this  part  measured  on 
the  basis  of  its  fiscal  year.  The  Secretary 
may.  in  his  discretion,  grant  the  appli- 
cation upon  a  showing  of  good  cause 
therefor,  including  a  showing  that, 
notwithstanding  the  granting  of  such 
application,  the  direct  investor  will  sub- 


stantially comply  with  the  provisions  of 
this  part  on  a  calendar  year  basis.  The 
Secretary  may  make  the  grant  of  the 
application  subject  to  any  terms  and 
conditions  that  he  deems  necessary. 

§  1000.322      Person    >vithin    the    United 
States. 

(a)  The  term  "person  within  the 
United  States"  means : 

(1)  An  individual  who  is  a  resident 
of  the  United  States ; 

(2)  An  individual,  wherever  residing, 
who  is  a  citizen  of  the  United  States  and 
the  center  of  whose  economic  interests 
is  located  within  the  United  States; 

(3)  A  corporation  or  partnership 
organized  under  the  laws  of  the  United 
States  (excluding  a  branch  of  such  a 
corporation  or  partnership  if  the  branch 
is  a  separate  foreign  national  under 
§  1000.302) ; 

(4)  A  trust  (other  than  a  trust  which 
is  deemed  a  corporation  under  S  1000.307 
(b) )  governed  by  the  laws  of  the  United 
States  if  the  grantor  of  the  trust  is,  or 
the  person  under  whose  will  the  trust 
was  created  was  at  the  time  of  his  death, 
a  person  within  the  United  States; 

(5)  An  estate,  if  the  decedent  was  a 
person  within  the  United  States  at  the 
time  of  his  death; 

(6)  A  domestic  bank  (as  defined  in 
11000.317(a)); 

(7)  An  affiliated  group  (as  defined  in 
§  1000.903) ;  and 

(8)  A  family  group  (as  defined  in 
§  1000.904). 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  the  Secre- 
tary retains  full  power  to  determine  that 
any  person  is  a  person  within  the  United 
States. 

§  1000.323      International    finance    sub- 
sidiary. 

(a)  The  term  "international  finance 
subsidiary"  of  a  direct  investor  means  a 
corporation  organized  under  the  laws  of 
the  United  States,  all  the  stock  of  which 
(disregarding  directors'  qualifying 
shares)  is  owned  directly  or  indirectly 
by  the  direct  investor,  and  the  principal 
business  of  which  is  to  borrow  funds 
from  foreign  nationals  other  than  affil- 
iated foreign  nationals  and  to  invest  such 
funds  in  debt  or  equity  security  of  affil- 
iated foreign  nationals. . 

(b)  For  purposes  of  this  part,  a  direct 
investor  anQ  all  of  its  international  fi- 
nance subsidiaries^  shall  be  considered  a 
single  person. 


§  1000.324      I.onfi-torm    foreipn    borrow- 
inp. 

(a)  (1)  "Foreign  borrowing"  means 
a  borrowing  made  by  a  direct  investor 
on  or  after  May  1,  19'70  from  any  foreign 
national  (other  than  an  affiliated  foreign 
national  and  except  as  provided  in 
§  1000.1106),  including,  but  not  by  way 
of  limitation,  an  extension  of  credit  by 
any  such  foreign  national  to  the  direct 
investor  in  connection  with  the  purchase 
of  property  (including  securities)  by  the 
direct  investor  from  such  foreign  na- 
tional: Provided,  That  (i>  the  borrowing 
is  from  a  foreign  bank;  or  (ii)  the  bor- 
rowing is  from  or  is  guaranteed  by  a 


foreign  country  or  any  agency  thereof; 
or  (iii)  at  the  time  of  the  borrowing, 
the  debt  obhgations  resulting  therefrom 
would,  if  purchased  by  nationals  or  resi- 
dents of  the  Uniced  States,  be  subject 
to  the  Interest  Equalization  Tax  (In- 
ternal Revenue  Code,  Chapter  41,  sec> 
tions  4911-4931);  or  (iv)  the  lender 
agrees  in  writing  that,  for  a  period  of 
3  years  from  the  original  date  of  the 
borrowing  or  until  final  matvu'ity,  which- 
ever first  occurs,  it  will  not  sell  or  other- 
wise transfer  the  debt  obligation  result- 
ing from  the  borrowing  to  a  resident  or 
national  of  the  United  States  (other 
than  a  foreign  bank  described  in 
§  1000.317(b)  (2) )  or  a  Canadian  person 
(as  defined  in  §  1000.1101(d))  or  to  any 
person  who  the  lender  has  reason  to  be- 
lieve will  sell  or  otherwise  transfer  the 
debt  obligation  to  any  such  U.S.  resident 
or  national  or  Canadian  person. 

(2)  In  the  case  of  borrowings  made 
on  or  after  May  1,  1970,  "long-term  for- 
eign borrowing"  means  a  foreign  borrow- 
ing (as  defined  in  subparagraph  (1)  of 
this  paragraph)  to  the  extent  that  such 
foreign  borrowing  is  not  repaid  within  12 
months  after  the  original  date  of  the  bor- 
rowing: Provided,  That  solely  for  pur- 
poses of  this  subparagraph,  a  borrowing 
that  is  repaid  in  whole  or  in  part  pur- 
suant to  provisions  in  a  debt  instrument 
for  acceleration  upon  default  or  that  is 
repaid  by  reason  of  the  conversion  of  con- 
vertible debt  instruments  shall  be  deemed 
to  have  been  repaid  in  accordance  with 
the  maturities  otherwise  provided  in  such 
instruments. 

(3)  In  the  case  of  borrowings  made 
prior  to  May  1,  1970,  "long-term  foreign 
borrowing"  shall  be  as  defined  by  para- 
graphs (a)  and  (e)  of  this  section  as  in 
effect  on  April  30, 1970. 

(b)  (1)  The  refinancing  in  whole  or 
in  part  of  a  foreign  borrowing  or  a  long- 
term  foreign  borrowing  (by  renewal,  ex- 
tension, or  continuance  of  such  borrow- 
ing or  by  making  a  foreign  borrowing 
from  the  same  or  another  lender)  shall 
not,  to  that  extent,  be  deemed  a  repay- 
ment of  the  borrowing  or  the  making  of 
a  new  borrowing. 

(2)  The  delivery  of  equity  securities  of 
a  direct  investor  to  holders  of  debt  in- 
struments issued  by  the  direct  investor 
in  connection  with  a  long-term  foreign 
borrowing,  pursuant  to  the  exercise  of 
conversion  or  similar  rights,  shall  be 
deemed  a  repayment  of  the  borrowing  to 
the  extent  of  the  principal  amount  of 
indebtedness  surrendered  by  such  holders 
in  exchange  for  such  equity  securities. 

(c)  "Proceeds  of  long-term  foreign 
borrowing"  means  (1)  the  gross  amount 
or  value  (before  deducting  any  dlscounta, 
commissions  or  fees)  of  funds  or  other 
property  received  by  a  direct  investor 
from  the  first  purchaser  or  holder  in  ex- 
change for  the  debt  obligation  issued  or 
created  In  connection  with  the  borrow- 
ing, and  reported  by  the  direct  inves- 
tor on  its  next  and  all  succeeding  peri- 
odic reports  filed  with  the  Office  (whether 
quarterly  on  Form  PDI-102  or  annual  on 
Form  PDI-102P)  for  periods  during 
which  such  borrowing  Is  outstanding,  less 


(2)    repayments  of  principal   of   such 
borrowing. 

(d)  "Available  proceeds"  means  pro- 
ceeds of  long-term  foreign  borrowing  (as 
defined  in  paragraph  (c)  of  this  section) 
less  (1)  amounts  which  have  been  ex- 
pended in  transfers  of  capital  to  afaii- 
ated  foreign  nationals  other  than  Cana- 
dian affiliates  as  defined  in  §1000.1101 
(a)  and  deducted  under  §  1000.313(d) 
(1),  and  (2)  amounts  allocated  to 
positive  direct  Investment  made  in  a 
scheduled  area  and  deducted  under 
§1000.306(6). 

(e)  [Revoked] 

§1000.325  Incorporated  and  unincor- 
porated affiliated  foreign  nationals. 
(Proposed  but  withdrawn  prior  to 
adoption;   see    §1000.304(b)(3)). 


Subpart  D — Interpretations 

§  1000.401  Reference  lo  amended  sec- 
lions. 

Reference  to  any  section  of  this  part 
or  to  any  regulation,  ruling,  order,  in- 
struction, direction,  authorization,  li- 
cense or  exemption  issued  pursuant  to 
this  part  shall  be  deemed  to  refer  to  the 
same  as  currently  amended  unless  other- 
wise so  specified. 

§  1000.402  Effect  of  amendment  of  sec- 
tions of  this  pan  or  of  other  orders, 
etc. 

Any  amendment,  modification,  or 
revocation  of  any  section  of  this  part  or 
of  any  order,  regulation,  ruling,  instruc- 
tion, authorization,  license,  or  exemption 
issued  by  or  under  the  direction  of  the 
Secretary  pursuant  to  12  U.S.C.  95a,  as 
amended,  shall  not  unless  otherwise 
specifically  provided  be  deemed  to  affect 
any  act  done  or  omitted  to  be  done,  or 
any  suit  or  proceeding  had  or  com- 
menced in  any  civil  or  criminal  case, 
prior  to  such  amendment,  modification, 
or  revocation,  and  all  penalties,  for- 
feitures, and  liabilities  under  any  such 
section,  order,  regulation,  ruling,  in- 
struction, authorization,  license,  or 
exemption  shall  continue  in  effect  and 
may  be  enforced  as  if  such  amendment, 
modification,  or  revocation  had  not  been 
made. 

§1000.403  Transactions  between  prin- 
cipal and  agent.  (REVOKED) 

§  100O.404  Distribution,  apportionment 
or  allocation  of  earnings. 

In  any  case  of  two  or  more  organiza- 
tions, trades  or  businesses  owned  or  con- 
trolled directly  or  indirectly  by  the  same 
interests,  the  Secretary  may  distribute, 
apportion  or  allocate  earnings  or  any 
component  of  earnings,  if  he  determines 
that  such  distribution,  apportionment, 
or  allocation  is  necessary  or  appropriate 
clearly  or  properly  to  reflect  earnings 
attributable  to  a  direct  investor's  interest 
in  affiliated  foreign  nationals  or  other- 
wise to  carry  out  the  purposes  of  this 
part. 


Subpart  E — Authorizations  or 
Exemptions 

§  1000.501      Exclusion    from    authoriza- 
tion or  exemption. 

(a)  No  authorization  or  exemption 
contained  in  this  part,  or  issued  by  or 
imder  the  direction  of  the  Secretary  pur- 
suant to  this  part,  shall  be  deemed  to 
authorize  or  validate  any  direct  invest- 
ment made  prior  to  the  issuance  thereof, 
imless  such  authorization  or  other 
exemption  specifically  so  provides.- 

(b)The  Secretary  reserves  the  right  to 
exclude  transactions  or  property  or 
classes  thereof  from  the  operation  of  any 
authorization  or  exemption  or  from  the 
privileges  therein  conferred,  or  to  restrict 
the  applicability  thereof  with  respect  to 
particular  persons.  Such  action  shall  be 
binding  upon  all  persons  receiving  actual 
notice  or  constructive  notice  thereof. 


§  1000.502      Elections     >vith     respect     to 
§§  1000.503, 1000.504and  1000.507. 

(a)  A  direct  investor  shall  elect  for 
each  year,  commencing  with  the  year 
1970,  to  be  governed  by  the  provisions  of 

(1)  Section  1000.503,  or 

(2)  Section  1000.504  (a)  and  (c).  or 

(3)  Section  1000.504(b),  or 

(4)  Section  1000.507. 

(b)  The  election  made  pursuant  to  this 
paragraph  shall  be  binding  and  effective 
as  to  all  (and  not  less  than  all)  scheduled 
areas  and  as  to  the  year  for  which  the 
election  is  made,  and  shall  be  made  on 
Form  FDI-102F  timely  filed  by  the  direct 
Investor  pursuant  to  §  1000.602(b)  (3)  for 
the  year  for  which  the  election  Is  made. 

(c)  A  direct  investor  that  elects  to  be 
governed  by  the  provisions  of  §  1000.507 
for  any  year  may  not  in  the  immediately 
following  year  elect  to  be  governed  by 
the  provisions  of  §  1000.503  without 
obtaining  prior  permission  of  the 
Secretary. 

(d)  A  direct  investor  that  elects  to  be 
governed  by  the  provisions  of  §  1000.503 
for  any  year,  commencing  with  the  year 
1970,  may  not  in  the  immediately  fol- 
lowing year  elect  to  be  governed  by  the 
provisions  of  §  1000.507  without  obtain- 
ing  prior  permission   of   the  Secretary. 


§  1000.503  Po^ilive  dhoct  inve-liuent 
not  exceeding  $2,000,000;  niiiiiniuni 
allowable. 

(a)  If  for  any  year  commencing  with 
the  year  1971  a  direct  investor  elects 
under  §  1000.502(a)  (1) ,  positive  direct 
investment  is  authorized  for  such  year 
in  all  scheduled  areas  in  an  aggregate 
amount  not  exceeding  $2,000,000. 

(b)  [Revoked] 

(c)  If  a  direct  investor  elects  to  make 
positive  direct  investment  during  any 
year  commencing  with  the  year  1969  as 
authorized  under  this  section,  no  positive 
direct  investment  shall  be  authorized  in 
such  year  under  §  1000.504  and  any  posi- 
tive direct  investment  which  would 
otherwise  have  been  authorized  in  such 
year  under  §  1000.504  (d),  (e),  or  (f)  or 


§  1000.1302  shall,  notwithstanding  those 
provisions,  not  be  authorized  in  such 
year  or  succeeding  years. 

(d)  Positive  direct  Investment  made 
during  the  year  1968  which  was  author- 
ized by  §  1000.503  as  in  effect  for  such 
year  shall  reduce  the  amount  of  positive 
direct  Investment  authorized  to  be  made 
in  succeeding  years  under  §  1000.504(f). 
Such  reduction  shall  first  be  made  in  the 
scheduled  area  in  which  such  positive 
direct  investment  was  made,  and  to  the 
extent  that  the  amount  of  positive  direct 
investment  made  in  such  scheduled  area 
exceeds  the  amount  of  positive  direct  in- 
vestment authorized  to  be  made  in  such 
scheduled  area  under  §  1000.504(f),  fur- 
ther reductions  shall  be  made  in  the 
amount  of  positive  direct  investment  au- 
thorized under  §  1000.504(f)  in  Schedules 
C,  B,  and  A,  in  that  order,  until  such 
reductions  shall  equal  in  the  aggregate 
the  total  amount  of  positive  direct  invest- 
ment made  or  the  total  amount  of  posi- 
tive tlirect  investment  authorized  under 
§  1000.504(f) ,  whichever  is  less. 

§  1000.504  Authorized  positive  direct 
investment  in  scheduled  areas ;  sched- 
ular  allowables. 


(a)  Historical  allowables.  If  for  any 
year  commencing  with  the  year  1969  a 
direct  investor  elects  imder  §  1000.502(a) 
(2),  positive  direct  investment  for  such 
year  is  authorized  as  follows: 

(1)  In  Schedule  A,  in  an  amount  not 
exceeding  110  percent  of  the  average  of 
direct  investment  by  the  direct  investor 
In  Schedule  A  during  the  years  1965  and 
1968; 

(2)  In  Schedule  B,  in  an  amount  not 
exceeding  65  percent  of  the  average  of 
direct  investment  by  the  direct  Investor 
In  Schedule  B  during  the  years  1965  and 
1966: 

(3)  In  Schedule  C,  in  an  amount  not 
exceeding  35  percent  of  the  average  of 
direct  investment  by  the  direct  Investor 
in  Schedule  C  during  the  years  1965  and 
1966. 

(b)  Earnings  allowable.  If  for  any  year 
commencing  with  the  year  1971  a  direct 
investor  elects  under  §  1000.502(a)  (3), 
positive  direct  investment  for  such  year 
is  authorized  as  follows : 

(1)  In  Schedule  A,  in  an  amount  not 
exceeding  40  percent  of  the  annual  earn- 
ings of  the  direct  investor  in  Schedule  A 
during  the  immediately  preceding  year. 

12)  In  Schedule  B,  in  an  amount  not 
exceeding  40  percent  of  the  annual  earn- 
ings of  the  direct  investor  in  Schedule  B 
during  the  immediately  preceding  year; 

(3)  In  Schedule  C,  in  an  amount  not 
exceeding  40  percent  of  the  annual  earn- 
ings of  the  direct  investor  in  Schedule  C 
during  the  immediately  preceding  year. 

(4)  The  term  "annual  earnings" 
means  the  algebraic  sum  of  a  direct  in- 
vestor's share  of  total  earnings  or  total 
losses  during  a  year  of  all  the  direct  in- 
vestor's incorporated  affiliated  foreign 
natiQnals  in  a  scheduled  area  (exclud- 
ing  Canadian    affiliates   as   defined    in 


§  1000.1101(a)  from  Schedule  B)  deter- 
mined in  accordance  with  the  provisions 
of  §  1000.306(c)  and  the  direct  investor's 
share  of  net  earnings  or  losses  during 
such  year  of  all  the  direct  investor's  un- 
incorporated affiliated  foreign  nationals 
In  such  scheduled  area  (excluding 
Canadian  affiliates  as  defined  in  §  1000.- 
HOl(a)  from  Schedule  B)  determined  in 
accordance  with  accounting  principles 
generally  accepted  in  the  United  States 
consistently  applied:  Provided.  That  an- 
nual earnings  of  less  than  zero  shall  for 
purposes  of  this  section  be  treated  as 
zero. 

(c)  Adjustment  to  historical  alloivablc. 
If  for  any  year  commencing  with  the 
year  1971  a  direct  inve<tor  elects  under 
§  1000.502(a)(2), 

(1)  The  amount  of  positive  direct  in- 
vestment authorized  in  Schedule  C  under 
paragraph  (a)  (3)  of  this  section  shall  be 
increased  by  the  lesser  of  either  the 
amount  by  which  40  percent  of  annual 
earnings  in  Schedule  C  during  the  imme- 
diately preceding  year  is  in  excess  of 
positive  direct  investment  authorized  in 
Schedule  C  under  said  paragraph  (a)  (3) 
during  the  current  year  or  the  amount  of 
positive  direct  investment  authorized  in 
Schedule  A  under  paragraph  (a)(1)  of 
this  section:  Provided,  That  the  amount 
of  positive  direct  investment  authorized 
in  Schedule  A  under  said  paragraph  (a) 
(1)  shall  be  reduced  by  the  amount  of 
such  increase; 

(2)  The  amount  of  positive  direct  in- 
vestment authorized  in  Schedule  C  un- 
der paragraph  (a)  (3)  of  this  section  shall 
be  increased  by  the  lesser  of  either  the 
amount  by  which  40  percent  of  annual 
earnings  in  Schedule  C  during  the  imme- 
diately preceding  year  is  in  excess  of  posi- 
tive direct  investment  authorized  in 
Schedule  C  imder  paragraph  (a)  (3)  of 
this  section  and  subparagraph  (1)  of 
this  paragraph  during  the  current  year 
or  the  amoimt  of  positive  direct  invest- 
ment authorized  in  Schedule  B  vmder 
paragraph  (a)  (2)  of  this  section:  Pro- 
vided. That  the  amount  of  positive  direct 
■investment  authorized  in  Schedule  B 
under  said  paragraph  (a)  (2)  shall  be 
reduced  by  the  amount  of  such  increase; 
and 

(.3)  The  amount  of  positive  direct  in- 
vestment authorized  in  Schedule  B  imder 
paragraph  (a)  (2)  of  this  section  shall  be 
increased  by  the  lesser  of  either  the 
amoimt  by  which  40  percent  of  annual 
earnings  in  Schedule  B  during  the  im- 
mediately preceding  year  is  in  excess  of 
positive  direct  investment  authorized  in 
Schedule  B  under  said  paragraph  (a)  (2) 
during  the  current  year  or  the  amount 
of  positive  direct  investment  authorized 
in  Schedule  A  under  paragraph  (a)(1) 
of  this  section  (calculated  after  the  re- 
duction provided  in  subparagraph  ( 1 )  of 
this  paragraph)  :  Provided.  That  the 
amount  of  positive  direct  investment  au- 
thorized in  Schedule  A  under  paragraph 
(a)  (1)  of  this  section  shall  be  reduced  by 
the  amount  of  such  increase. 

(d)  Carryforward  allowables  and  use 
of  schedular  allowables  in  other  sched- 
uled areas.  (1)  If,  during  any  year  com- 
mencing with  the  year  1969,  the  amount 


of  positive  direct  investment  authorized 
to  a  direct  investor  in  Schedule  A  under 
paragraphs  (a)(1)  and  (c)  of  this  sec- 
tion or  paragraph  (b)  (1)  of  this  section 
exceeds  the  amount  of  direct  invest- 
ment (whether  positive  or  negative) 
made  by  the  direct  Investor  during  such 
year  in  Schedule  A,  or  if  no  positive  di- 
rect investment  is  so  authorized  to  the 
direct  investor  in  Schedule  A  during  such 
year  but  the  direct  investment  by  the  di- 
rect Investor  in  Schedule  A  during  such 
year  is  negative,  the  direct  investor  is 
authorized  to  make  additional  positive 
direct  investment  in  Schedule  A  during 
succeeding  years  in  an  aggregate  amoimt 
of  not  more  than  the  amount  of  such 
excess,  or  the  amount  of  such  negative 
direct  investment,  as  the  case  may  be. 

(2)  If,  during  any  year  commencing 
with  the  year  1969,  the  amount  of  posi- 
tive direct  investment  authorized  to  a 
direct  investor  in  Schedule  B  under  para- 
graphs (a)  (2)  and  (c)  of  this  section  or 
paragraph  (b)  (2)  of  this  section  exceeds 
the  amount  of  direct  investment 
(whether  positive  or  negative)  made  by 
the  direct  investor  during  such  year  in 
Schedule  B,  or  if  no  positive  direct  In- 
vestment Is  so  authorized  to  the  direct 
Investor  in  Schedule  B  during  such  year 
but  the  direct  investment  by  the  direct 
investor  In  Schedule  B  during  such  year 
is  negative,  the  direct  investor  Is  au- 
thorized to  make  additional  positive  di- 
rect investment  in  Schedule  A  during 
such  year,  and,  to  the  extent  additional 
positive  direct  investment  In  Schedule  A 
is  not  made  during  such  year  the  direct 
investor  Is  authorized  to  make  additional 
positive  direct  investment  in  Schedules 
A  and  B  during  succeeding  years:  Pro- 
vided. That  the  aggregate  amount  of 
additional  positive  direct  Investment  au- 
thorized by  this  subparagraph  shall  not 
be  more  than  the  amount  of  such  excess, 
or  the  amount  of  such  negative  direct 
investment,  as  the  case  may  be. 

(3)  If,  during  any  year  commencing 
with  the  year  1969,  the  amount  of  posi- 
tive direct  investment  authorized  to  a 
direct  investor  in  Schedule  C  under  para- 
graphs (a)  (3)  and  (c)  of  this  section 
or  paragraph  (b)  (3)  of  this  section  ex- 
ceeds the  amount  of  direct  investment 
(whether  positive  or  negative)  made  by 
the  direct  investor  during  such  year  In 
Schedule  C,  or  if  no.  positive  direct  in- 
vestment is  so  authorized  to  the  direct 
Investor  in  Schedule  C  during  such  year 
but  the  direct  investment  by  the  direct 
investor  in  Schedule  C  during  such  year 
is  negative,  the  direct  investor  is  author- 
ized to  make  additional  positive  direct 
investment  in  Schedule  A  or  B  during 
such  year,  and,  to  the  extent  additional 
PKjsitive  direct  investment  In  Schedules 
A  or  B  is  not  made  during  such  year, 
the  direct  investor  is  authorized  to  make 
additional  positive  direct  investment 
Schedules  A,  B,  or  C  during  succeeding 
years:  Provided.  That  the  aggregate  of 
additional  positive  direct  investment 
authorized  by  this  subparagraph  shall 
not  be  more  than  the  amount  of  such 
excess,  or  the  amount  of  such  negative 
direct  investment,  as  the  case  may  be. 

(e)  Schedule  C  total  losses;  reinvest- 
ment allowable.  If  the  Incorporated  affll- 
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iated  foreign  nationals  of  a  direct 
investor  in  Schedule  C  have  total  losses 
during  any  year  commencing  with  the, 
year  1969  (calculated  as  provided  in 
§  1000.306(c) ) ,  such  losses  shall,  for  pur- 
poses of  this  section,  be  disregarded  in 
calculating  the  direct  investment 
(whether  positive  or  negative)  made  by 
the  direct  investor  in  Schedule  C  for  such 
year:  Provided,  That  the  direct  investor 
shall  be  authorized  to  reinvest  additional 
earnings  of  incorporated  aflSllated  for- 
eign nationals  in  Schedule  C  during  suc- 
ceeding years  in  an  aggregate  amount  of 
not  more  than  the  direct  investor's  share 
of  such  total  losses. 

(f)  Carryforward  allowables  from 
196S.  (1)  A  direct  investor  authorized 
under  former  5  1000.504(b)(1),  as  in 
effect  on  December  31,  1968,  to  make 
positive  direct  investment  In  Schedule 
A  during  1969  is  authorized  to  malce 
positive  direct  investment  In  Schedule 
A  during  1969  and  .succeeding  years  in 
an  aggregate  amount  not  to  exceed  the 
amount  of  positive  direct  investment  so 
authorized  to  be  made  during  1969  under 
said  former  §  1000.504(b)  (1). 

(2)  A  direct  investor  authorized  imder 
former  §  1000.504^b)  (2),  as  in  effect  on 
December  31.  1968,  to  make  positive  di- 
rect investment  in  Schedule  B  during 
1969  is  authorized  to  make  positive  direct 
investment  in  Schedules  A  or  B  during 
1969  and  succeeding  years  in  an  aggre- 
gate amount  not  to  exceed  the  amoimt 
of  positive  direct  investment  so  author- 
ized to  be  made  during  1969  imder  said 
former  §  1000.504(b)  (2). 

(3X1)  A  direct  investor  authorized 
to  make  positive  direct  Investment,  to 
make  a  positive  net  transfer  of  capital, 
or  to  reinvest  additional  earnings  of  in- 
corporated a£Qliated  foreign  nationals 
under  former  §  1000.504(c)  (1)  and  (2), 
as  in  effect  on  December  31,  1968,  Is 
authorized  to  make  positive  direct  in- 
vestment in  Schedules-A,  B,  or  C  during 
1969  and  succeeding  years  in  an  aggre- 
gate amount  not  to  exceed  the  aggregate 
amount  of  positive  direct  Investment, 
positive  net  transfer  of  capital,  and  addi- 
tional reinvested  earnings  so  authorized 
to  be  made  under  said  former  §  1000.504 
(c)  (1)  and  (2). 

(11)  A  direct  Investor  authorized  un- 
der former  §  1000.504(c)  (3),  as  in  effect 
on  December  31,  1968,  to  reinvest  earn- 
ings of  incorporated  affiliated  foreign 
nationals  in  Schedule  C  during  1969  shall 
be  authorized  to  reinvest  earnings  of  in- 
corporated affiliated  foreign  nationals  In 
Schedule  C  during  1969  or  succeeding 
years  in  an  aggregate  amount  not  to  ex- 
ceed the  amount  of  earnings  so  author- 
ized to  be  reinvested  during  1969  under 
said  former  9  1000.504(c)  (3). 

§  1000.505     Transfers  between  affiliated 
foreign  nationals. 

(a)  (1)  For  purposes  of  the  succeeding 
provisions  of  this  §  1000.505.  (1)  if  funds 
or  other  property  are  transferred  by  an 
unincorporated  affiliated  foreign  na- 
tional of  a  direct  investor  to  the  direct 
investor  or  to  another  affiliated  foreign 
national  of  the  direct  investor,  the  funds 
or  property  shall,  if  the  transferee  is  not 
the  immediate  parent  of  the  transferor 


affiliated  foreign  national,  be  treated  as 
having  been  transferred  by  such  imme- 
diate parent  and  (ii)  if  funds  or  other 
property  are  transferred  to  an  unincor- 
porated affiliated  foreign  national  of  a 
direct  investor  by  the  direct  investor  or 
by  another  affiliated  foreign  nationsJ  of 
the  direct  investor,  the  funds  or  property 
shall,  if  the  transferor  is  not  the  imme- 
diate parent  of  the  transferee  affiliated 
foreign  national,  be  treated  us  having 
been  transferred  to  such  immediate  par- 
ent: Provided,  in  each  case.  That  the  im- 
mediatie  parent  is  the  direct  investor  or 
an  incorporated  affiliated  foreign  na- 
tional of  the  direct  investor  and  that  such 
immediate  parent  is  not  the  immediate 
parent  of  both  the  transferor  and  trans- 
feree affiliated  foreign  national. 

(2)  For  purposes  of  §§  1000.312  and 
1000.313(a),  (i)  if  funds  or  other  prop- 
erty are  deemed  under  subparagraph 
(l)(ii)  of  this  paragraph  to  have  been 
transferred  'by  an  incorporated  affiliated 
foreign  national  of  a  direct  investor  to 
the  direct  investor,  the  transfer  shall  be 
treated  as  a  transfer  of  capital  by  the 
Incorporated  affiliated  foreign  ns^tional 
to  the  direct  investor  (in  an  amount 
equal  to  the  full  amoimt  or  value  of  the 
funds  or  property  so  transferred)  and 
(li)  if  funds  or  other  property  are  deemed 
under  subparagraph  (1)  (i)  of  this  para- 
graph to  have  been  trahsferred  by  the 
direct  investor  to  an  incorporated  affili- 
ated foreign  national  of  the  direct  in- 
vestor, the  transfer  shall  be  treated  as  a 
transfer  of  capital  by  the  direct  investor 
to  the  incorporated  affiliated  foreign  na- 
tional (in  an  amoimt  equal  to  the  full 
amount  or  value  of  the  funds  or  property 
so  transferred) :  Provided,  in  each  case. 
That  either  the  affiliated  foreign  na- 
tional actually  transferring  the  funds  or 
other  property  or  the  affiliated  foreign 
national  actually  receiving  such  funds  or 
other  property  is  an  affiliate  of  the  direct 
Investor  as' defined  in  S  1000.903(a)  and 
that  the  transfer,  if  actually  made  by  or 
to  the  direct  investor,  as  the  case  may 
be,  would  have  constituted  a  transfer  of 
capital  under  S  1000.312. 

(3)  For  purposes  of  §§  1000.312  (a) 
and  (b)  and  1000.313(a),  if  fimds  or 
other  property  are  transferred  (or 
deemed  under  paragraph  (a)  (1)  to  have 
been  transferred)  by  an  incorporated 
affiliated  foreign  national  of  a  direct  in- 
vestor to  another  incorporated  affiliated 
foreign  national  of  such  direct  investor, 
the  transfer  shall  be  treated  as  a  transfer 
of  capital  by  the  transferor  affiliated  for- 
eign national  to  the  direct  investor  (in  an* 
amount  equal  to  the  full  amount  or  value 
of  the  funds  or  property  so  transferred) 
and  as  a  further  transfer  of  capital  in  an 
equivalent  amount  by  the  direct  investor 
to  the  transferee  affiliated  foreign  na- 
tional: Provided,  That  the  affiliated  for- 
eign national  actually  transferring  the 
funds  or  other  property  or  the  affiliated 
foreign  national  actually  receiving  such 
funds  or  other  property  is  an  affiliate 
of  the  direct  investor  as  defined  in 
S  1000.903(a)  and  that  the  transfer,  if 
actually  made  by  the  direct  investor, 
would  have  constituted  a  transfer  of 
capital  under  §  1000.312(a) :  And  pro- 
vided further.  That  a  charter  of  a  vessel 


by  an  Incorporated  affiliated  foreign  na- 
tional of  such  direct  investor  shall  not  be 
subject  to  this  subparagraph. 

(4)  In  calculating  the  net  transfer  of 
capital  made  by  a  direct  investor  during 
any  period  to  all  unincorporated  affil- 
iated foreign  nationals  in  a  scheduled 
area  under  §  1000.313(b),  the  direct  in- 
vestor shall  be  deemed  not  to  have  any 
share  in  a  net  increase  or  decrease  in 
the  net  assets  of  an  unincorporated  affil- 
iated foreign  national  in  the  scheduled 
area  if  the  inmiediate  parent  of  such 
unincorporated  affiliated  foreign  na- 
tional is  not  the  direct  investor  or  an 
affiliate  of  the  direct  investor  as  defined 
in  §  1000.903(a). 

(5)  For  purposes  of  §§  1000.312(a) 
and  1000.313(a),  if  an  unincorporated 
affiliated  foreign  national  of  a  direct 
investor  has  a  net  decrease  in  its  net 
assets  during  any  period,  the  direct  in- 
vestor shall  be  deemed  to  have  made  a 
transfer  of  capital  to  the  immediate 
parent  of  such  unincorpoi-ated  affiliated 
foreign  national  to  the  extent  that  the 
direct  investor's  share  of  such  net  de- 
crease is  not  attributable  to  losses  in- 
curred by  the  unincorporated  affiliated 
foreign  national  during  such  period: 
Provided,  That  such  immediate  parent 
is  an  incorporated  affiliated  foreign  na- 
tional and  is  an  affiliate  of  the  direct  in- 
vestor as  defined  In  §  1000.903(a). 

(6)  For  purposes  of  5§  1000.312(b) 
and  1000.313(a),  (i)  if  an  unincorp>o- 
rated  affiliated  foreign  national  of  a  di- 
rect investor  has  a  net  increase  in  its 
net  assets  during  any  period,  the  imme- 
diate parent  of  such  unincorporated  af- 
filiated foreign  national  shall  be  deemed 
to  have  made  a  transfer  of  capital  to  the 
direct  investor  to  the  extent  that  the 
direct  investor's  share  of  such  net  in- 
crease is  not  attributable  to  earnings  of 
the  unincorporated  affiliated  foreign  na- 
tional during  such  period,  and  (ii)  if  an 
unincorporated  affiliated  foreign  na- 
tional of  a  direct  investor  incurs  a  loss 
during  any  period  but  such  unincorpo- 
rated affiliated  foreign  national  has  no 
change  or  has  a  net  Increase  in  its  net 
assets  during  such  period,  or  has  a  net 
decrease  In  its  net  assets  during'  such 
period  but  the  loss  exceeds  the  net  de- 
crease in  net  assets,  the  immediate  par- 
ent of  such  unincorporated  affiliated 
foreign  national  shall  be  deemed  to  have 
made  a  transfer  of  capitsd  to  the  direct 
investor  in  an  amount  equal  to  (a)  the 
direct  investor's  share  of  the  loss,  (b) 
the  direct  investor's  share  of  the  net 
increase  in  net  assets  plus  the  direct 
Investor's  share  of  the  loss  or  (c)  the 
amount  by  which  the  direct  Investor's 
share  of  the  loss  exceeds  the  direct  in- 
vestor's share  of  the  net  decrease  In  net 
assets,  as  the  case  may  be:  Provided,  in 
each  case,  That  the  immediate  parent  of 
the  unincorporated  affiliated  foreign  na- 
tional is  an  incorporated  affiliated  for- 
eign national  and  is  an  affiliate  Of 
the  direct  investor  *as  defined  in 
§  1000.903(a). 

(b)  Notwithstanding  anything  to  the 
contrary  contained  in  paragraph  (a)  of 


this  section,  a  trade  credit  extended  by 
one  affiliated  foreign  national  of  a  direct 
investor  to  another  affiliated  foreign  na- 
tional of  such  direct  investor  in  the  or- 
dinary course  of  business  pursuant  to 
arm's-length  ternis  shall  not  be  deemed 
a  transfer  of  capital  by  the  direct  in- 
vestor to  the  affiliated  foreign  national 
receiving  the  credit  nor  a  transfer  of 
capital  by  the  affiliated  foreign  national 
extending  the  credit  to  the  direct  inves- 
tor if  the  obligation  is  in  fact  paid  within 
12  months  after  extension  of  the  credit. 
in  which  event  payment  of  the  obligation 
shall  not  be  deemed  a  transfer  of  capi- 
tal by  the  direct  investor  to  the  affiliated 
foreign  national  receiving  payment  nor 
a  transfer  of  capital  by  the  affiliated  for- 
eign national  making  payment  to  the  di- 
rect investor.  If  the  affiliated  foreign  na- 
tional extending  or  receiving  the  credit 
is  an  unincorporated  affiliated  foreign 
national  of  the  direct  investor  and  the 
obligation  Is  In  fact  paid  within  12 
months,  any  change  in  the  net  assets  of 
the  imincorporated  affiliated  foreign  na- 
tional attributable  to  the  transaction 
shall  not  be  taken  into  account  under 
§  1000.313(b)  In  calculating  the  net 
transfer  of  capital  made  by  the  direct 
Investor  to  all  unincorporated  affiliated 
foreign  nationals  in  the  scheduled  area 
In  which  such  unincorporated  affiillated 
foreign  national  Is  located. 

(c)  For  purposes  hereof,  the  immedi- 
ate parent  of  a  partnership  referred  to 
in  §  1000.304(a)  (1)  (1)  is  the  direct  In- 
vestor or  affiliated  foreign  national 
which  Is  the  partner,  the  immediate 
parent  of  a  business  venture  referred  to 
in  §  1000.304(a)(1)  (11)  is  the  direct  In- 
vestor, and  the  Immediate  parent  of  a 
business  venture  referred  to  in  §  1000.304 
(a)  (1)  (ill)  Is  the  corporation  or  partner- 
ship on  whose  behalf  the  biisiness  ven- 
ture is  conducted. 

§  1000.506  Additional  authorized  posi- 
tive direct  investment  in  any  one  or 
more  scheduled  areas;  incremental 
earnings  allowable. 

(a)  For  the  purposes  of  this  section: 

(1)  The  term  "aggregate  annual  earn- 
ings" means  the  algebraic  sum  of  a  direct 
Investor's  aimual  earnings  In  all  sched- 
uled areas  as  defined  In  9  1000.504(b)  (4) . 

(2)  The  term  "base  period  aggregate 
annual  earnings"  means  an  amount  equal 
to  50  percent  of  the  sum  of  the  ag- 
gregate aimual  earnings  for  the  years 
1966  and  1967:  Provided,  That  the  base 
period  aggregate  annual  earnings  shall 
in  no  event  be  less  than  zero. 

(3)  TTie  term  "Incremental  earnings" 
means,  with  respect  to  each  year  begin- 
ning with  the  year  1970,  the  amount,  If 
any,  by  which  the  aggregate  annual  earn- 
ings for  such  year  exceed  the  base  period 
aggregate  annual  earnings. 

(4)  The  term  "incremental  earnings 
allowable"  means,  with  respect  to  each 
year  beginning  with  the  year  1970  in. 
which  there  are  incremental  earnings, 
the  amount  by  which  40  percent  of  the 
Incremental  earnings  for  such  year  ex- 
ceeds the  greatest  of  the  following  (com- 
puted  without   regard    to    the    reduc- 


tion provisions  of  S  1000.1003  or  any 
authorization,  exemption,  ruling,  com- 
pliance settlement  or  order,  and 
without  regard  to  any  election  made 
under  §  1000.502(a)) :  (i)  The  amoimt 
of  positive  direct  investment  author- 
ized to  be  made  by  the  direct  In- 
vestor during  such  year  in  all  scheduled 
areas  imder  §  1000.503,  or  (11)  the 
amount  of  positive  direct  investment.  If 
any,  authorized  to  be  made  by  the  direct 
investor  during  such  year  in  all  scheduled 
areas  imder  §  1000.504(a)  (1),  (2),  and 
(3) ,  or  (iii)  the  amoimt  of  positive  direct 
investment,  if  any,  authorized  to  be  made 
by  the  direct  investor  during  such  year 
in  all  scheduled  areas  under  §  1000.504 
(b)  (1),,  (2),  and  (3). 

(b)  For  any  year,  commencing  with 
the  year  1970,  a  direct  investor  that 
elects  xmder  §  1000.502(a)(1)  may  make 
additional  positive  direct  investment  in 
excess  of  that  authorized  by  §  1000.503 
in  all  scheduled  areas  in  an  aggregate 
amount  not  exceeding  the  direct  inves- 
tor's incremental  earnings  allowable  for 
such  year. 

(c)  For  any  year,  commencing  with 
the  year  1970,  a  direct  investor  that  elects 
under  §  1000.502(a)  (2)  or  (3)  or  (4)  may 
make  additional  positive  direct  invest- 
ment in  excess  of  that  authorized  by 
§  1000.504  or  §  1000.507  in  any  scheduled 
area  in  an  amoimt  not  exceeding  the 
direct  investor's  incremental  earnings 
allowable  for  such  year:  Provided,  That 
the  aggregate  of  positive  direct  invest- 
ment made  pursuant  to  this  paragraph 
in  all  scheduled  areas  shall  not  exceed 
the  Incremental  earnings  allowable.  A 
direct  investor  that  elects  §  1000.504  shall 
compute  additional  positive  direct  invest- 
ment made  in  Schedule  C  for  such  year 
pursuant  to  this  section  in  accordance 
with  §  1000.504(e). 

(d)  If,  during  any  year  commencing 
with  the  year  1970,  the  incremental 
earnings  allowable  authorized  to  a  direct 
investor  exceeds  the  aggregate  of  addi- 
tional positive  direct  investment  made  in 
all  scheduled  areas  pursuant  to  para- 
graph (b)  or  (c)  of  this  section,  the 
direct  investor  is  authorized  to  make  ad- 
ditional positive  direct  Investment,  dur- 
ing succeeding  years,  in  the  same  manner 
as  provided  in  paragraphs  (b)  and  (c) 
of  this  section,  in  an  aggregate  amount 
hot  exceeding  such  excess. 

§  1000.507     Alternative     minimum     and 
Schedule  A  supplemental  allowable, 

(a)  If  for  any  year  commencing  with 
the  year  1971  a  direct  investor  elects 
under  §  1000.502(a)  (4),  positive  direct 
investment  for  such  year  is  authorized 
as  follows : 

( 1 )  In  Schedules  B  and  C  in  an  aggre- 
gate amount  not  exceeding  $2,000,000; 
and 

(2)  In  Schedule  A  in  an  amoimt  not 
exceeding  $4,000,000. 

(b)  If  during  any  year  commencing 
with  the  year  1970  the  aggregate  amount 
of  positive  direct  investment  authorized 
to  a  direct  investor  In  Schedules  B  and 
C  under  paragraph  (a)(1)  of  this  sec- 
tion exceeds  the  aggregate  amount  of 
direct  Investment  (whether  positive  or 
negative)   made  by  the  direct  investor 


during  such  year  in  Schedules  B  and  C, 
the  direct  investor  is  authorized  to  make 
additional  positive  direct  investment  in 
Schedule  A  during  the  same  year  in  an 
aggregate  amount  of  not  more  than  the 
amount  of  such  excess. 

(c)  If  a  direct  investor  elects  to  make 
positive  direct  investment  during  any 
year  commencing  with  the  year  1970  as 
authorized  under  this  section,  no  positive 
direct  investment  shall  be  authorized  in 
such  year  under  §  1000.504  and  any  posi- 
tive direct  investment  which  would  other- 
wise have  been  authorized  in  such  year 
under  §  1000.504  (d) ,  (e) ,  or  (f )  or 
§  1000.1302  shall,  notwithstanding  those 
provisions,  not  be  authorized  In  such 
year  or  succeeding  years. 


Subpart  F — Records  and  Reports 

§  1000.601     Records. 

Every  person  subject  to  the  provisions 
of  this  part  shall  keep  in  the  United 
States  a  full  and  accurate  record  of  each 
transaction  engaged  in  by  it  which  is 
subject  to  the  provisions  of  this  part,  re- 
gardless of  whether  such  transaction  is 
effected  pursuant  to  authorization  or 
otherwise,  and  of  every  other  transaction 
between  such  person  and  an  affiliated 
foreign  national.  Such  records  (includ- 
ing, but  not  limited  to,  source  materials, 
journals  or  other  books  of  original  entry, 
ledgers,  financial  statements,  work  pa- 
pers, regardless  of  by  whom  prepared, 
and  minute  books)  shall  be  retained  for 
at  least  3  years  after  the  date  of  the 
filing  of  any  report  relating  to  or  contain- 
ing information  concerning  such  trans- 
action, whether  or  not  the  transaction  is 
Individually  identified.  Records  relating 
to  transactions  with  respect  to  which 
there  is  no  reporting  requirement  shall  be 
retained  for  at  least  3  years  after  the 
filing  of  the  annual  report  relating  to  the 
year  in  which  such  transactions  occurred. 

§  1000.602     Reports. 

(a)  Every  person  is  required  to  fur- 
nish imder  oath,  in  the  form  of  reports 
or  otherwise,  from  time  to  time  and  at 
any  time  as  may  be  required  by  the 
Secretary,  complete  Information  relative 
to  any  transaction  with  respect  to  which 
records  are  required  to  be  kept  under  this 
part  or  information  otherwise  reason- 
ably related  to  direct  Investment  or  the 
purposes  of  Executive  Order  11887  or  of 
this  part.  The  Secretary  may  require 
that  such  reports  Include  the  production 
of  any  books  of  account,  contracts,  let- 
ters, or  other  papers,  relevant  to  direct 
Investment  or  transactions  related  there- 
to In  the  custody  or  control  of  persons 
required  to  make  such  reports.  Complete 
Information  with  respect  to  transactions 
related  to  direct  investment  may  be  re- 
quired either  before  or  after  such  trans- 
actions are  completed.  The  Secretary 
may,  through  any  person  or  agency,  in- 
vestigate any  such  transaction  or  any 
violation  of  the  provisions  of  this  part, 
regardless  of  whether  any  report  has 
been  required  or  filed  in  cotmectlon 
therewith. 

(b)  In  addition  to  such  other  reports 
as  may  be  required  under  paragraph  (a) 
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of  this  section,  the  following  reports  are 
required  to  be  filed  by  direct  investors 
with  the  Office  of  Foreign  Direct  Invest- 
ments, Department  of  Commerce,  Wash- 
ington, D.C.  20230: 

(1)  Form  FDI-101.  Base  Period  Re- 
port. Each  direct  investor  must  file  this 
report  o^;i  Or  before  the  end  of  the  month 
following  the  close  of  the  calendar 
quarter  during  which  it  becomes  a  direct 
investor,  unless  the  direct  investor  is  ex- 
empt from  filing  as  provided  in  the 
instructions  to  this  report.  If  an  exemp- 
tion from  filing  ceases  to  apply  to  a  direct 
investor,  such  direct  investor  must  file 
this  report  on  or  before  the  end  of  the 
month  following  the  close  of  the  calendar 
quarter  during  which  the  exemption 
ceases  to  apply. 

(2)  Form  FDI-102,  Cumulative  Quar- 
terly Report.  Each  direct  investor  must 
file  this  report  (on  Form  FDI-102/102F) 
within  45  days  after  the  close  of  each 
quarter  of  the  calendar  year,  unless  such 
filing  is  waived  by  OPDI  or  the  direct 
investor  is  exempt  from  filing  as  provided 
in  the  instructions  to  this  report. 

(3)  Form  FDI-102F,  Annual  Report. 
Each  direct  investor  must  file  this  report 
(on  Form  PDI-102/102F)  for  each  year 
on  or  before  April  30  of  the  succeeding 
year,  unless  the  direct  investor  is  exempt 
from  filing  a  Base  Period  Report  on  Form 
FDI-101  as  provided  in  the  instructions 
to  such  report. 

(4)  Form  FDI-102F/S.  Annual  Re- 
port: Short  Form.  If  a  direct  investor 
elects  pursuant  to  §  1000.502(a)  (1)  or 
(4)  to  be  governed  by  the  provisions  of 
§  1000.503  or  §  1000.507  and  satisfies 
other  criteria  specified  in  the  instructions 
to  this  report,  it  may  file  its  Annual  Re- 
port on  Form  FDI-102P/S  in  lieu  of 
Form  FDI-102P  on  or  before  April  30  of 
the  year  succeeding  the  year  for  which 
the  report  is  filed. 

(5)  Form  FDI-105.  AFN  Financial 
Structure  and  Related  Data.  Each  direct 
investor  must  file  this  report  on  or  before 
the  date  specified  in  the  instructions  to 
this  report  and  published  in  the  Federal 
Register  at  the  time  the  form  Is  dis- 
tributed or  made  available. 

(6)  Form  FDI-106.  Standard  Certifi- 
cate for  Repayment  of  Borrowings  Made 
on  oar  after  May  1, 1970.  In  order  for  pos- 
itive direct  Investment  resulting  from 
the  repayment  of  borrowing  made  by  a 
direct  investor  or  its  afiOliated  foreign 
national  to  be  authorized  imder  Subpart 
J  of  this  part,  a  certificate  on  Form  PDI- 
106  must  be  filed  not  later  than  10  days 
after  the  direct  Investor  makes  the  bor- 
rowing or  guarantees  the  borrowing  by 
its  affiliated  foreign  national. 

(7)  Form  FDI-107,  Adjusted  1965-67 
Base  Period  and  Prior  Years'  Annual 
Earnings  Report  for  DIs  Engaging  in 
§  312(c)  U)  Transactions.  If  the  filing  of 
Forms  FDI-107  is  elected  imder 
§  1000.312(c)  (l)(i),  this  report  must  be 
filed  by  the  acquiring  and  divesting  direct 
investors  on  or  before  the  end  of  the 
month  following  the  close  of  a  calendar 
quarter  during  which  the  acquisition  oc- 
curred. The  surviving  direct  Investor  is 
required  by  §  1000.312(c)  (1)  (ii)  to  file 
this  report  on  or  before  the  end  of  the 


month  following  the  close  of  the  calendar 
quarter  during  which  a  combination  of 
direct  investors  occurred. 

(c)  Applications  for  extensions  of  time 
in  which  to  file  reix>rt8  shall  be  made 
to  the  Office  of  Foreign  Direct  Invest- 
ments and  must  be  received  by  the  Office 
prior  to  the  time  such  reports  are  due. 
Applications  shall  contain  a  statement 
of  reasons  for  Inability  to  report  on  time. 
An  extension  of  time  wlU  be  given  for 
good  cause  shown. 

(d)  Reports  mailed  to  the  Office  are 
deemed  filed  on  the  date  post-marked  on 
the  envelope  in  which  they  are  mailed. 
Reports  delivered  directly  to  the  Office 
are  deemed  filed  when  received  as  evi- 
denced by  the  Office's  date  stamp  there- 
on. 

(e)  Copies  of  all  necessary  forms,  and 
Instructions  as  to  their  preparation  and 
filing,  may  be  obtained  from  the  Office 
of  Foreign  Direct  Investments,  Depart- 
ment of  Commerce.  Washington,  D.C. 
20230,  or  from  any  Field  Office  of  the 
Department. 

Subpart  G — Penalties 

§  1000.701      PonaliicH. 

<a>  Attention  is  directed  to  12  U.S.C. 
95a,  which  provides  in  part  : 

Whoever  willfully  violates  any  of  the  pro- 
visions of  this  section  or  of  any  license,  order, 
rule,  or  regulation  Issued  thereunder,  shall. 
upon  conviction,  be  fined  not  more  than 
♦  lO.OOO.  or,  if  a  natural  person,  may  be  im- 
prisoned for  not  more  than  10  years,  or  both; 
and  any  officer,  director,  or  agent  of  any 
corporation  who  knowingly  participates  in 
such  violation  may  be  punished  by  a  like 
fine,  imprisonment,  or  both.  As  used  in  this 
section  the  term  "person"  means  an  individ- 
u.il.  partnership,  association,  or  corporation. 

This  section  is  applicable  to  violations 
of  any  provision  of  this  part  and  to  vio- 
lations of  the  provisions  of  any  license, 
ruhng.  regulation,  order,  direction  or  in- 
stniction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the  Secre- 
tai-y  pursuant  to  tliis  part  or  otherwise 
under  such  section. 

<b)  Attention  is  also  directed  to  18 
U.S.C.  1001.  which  provides: 

Whoever.  In  any  matter  within  the  Jurisdic- 
tion of  any  department  or  agency  of  the 
United  States  knowingly  and  willfully  falsi- 
fies, conceals,  or  covers  up  by  .-»ny  trick. 
scheme,  or  device  a  material  fact,  or  makes 
any  false,  fictitious,  or  fraudulent  statements 
or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  SlO.OOO  or  Imprisoned  not  more  than 
S  years,  or  both. 

§  1000.702      Effect  upon  lenders. 

Any  person  (other  than  an  affiliated 
foreign  national  of  a  direct  investor) 
who  lends  money  or  extends  credit  to 
such  direct  investor  or  to  an  afOliated 
foreign  national  of  such  direct  Investor 
and  who  does  not  have  actual  knowl- 
edge, when  such  loan  Is  made  or  credit 
extended  (or  when  a  commitment  Is  giv- 
en to  make  the  loan  or  extend  the  cred- 
it), that  the  use  of  the  proceeds  thereof, 
the  repayment  thereof  or  any  other 
transaction  In  connection  therewith  will 


Involve  or  constitute  a  violation  by  the 
direct  Investor  of  any  provision  of  this 
part  or  of  any  license,  ruling,  regulation, 
order,  direction  or  Instruction  Issued  by 
or  pursuant  to  the  authorization  or  di- 
rection of  the  Secretary  pursuant  to  this 
part  or  otherwise  tmder  5  1000.701,  may 
receive  repayment  thereof  (together  with 
all  interest  and  other  fees  and  charges) 
and  otherwise  participate  in  any  other 
transaction  in  connection  therewith 
without  being  subject  to  the  penalties 
referred  to  In  §  1000.701(a),  and  such 
person's  rights  against  the  direct  inves- 
tor or  affiliated  foreign  national  in  con- 
nection with  such  loan  or  extension  of 
credit  shall  not  in  any  way  be  affected 
or  Impaired  by  reason  of  the  provisions 
of  this  part. 

Subpart  H — Procedures 

§  1000.801      Applications  for  specific  au> 
thorizations  and  exemptions. 

(a)  Filing.  Transactions  subject  to  the 
prohibitions  contained  in  this  part  which 
are  not  generally  authorized  may  be  ef- 
fected only  under  specific  authorization. 
Persons  subject  to  the  reqiilrements  of 
this  part  may  be  exempted  from  comply- 
ing with  any  requirement  thereof  only 
through  a  specific  exemption.  Any  per- 
son may  file  an  application  for  specific 
authorization  or  for  specific  exemption. 
Such  applications  shall  contain  all  rele- 
vant information  and  shall  be  filed  in 
triplicate  with  the  Director,  Office  of 
Foreign  Direct  Investments.  Department 
of  Commenje,  Washington.  D.C.  20230. 
An  apphcant  may  furnish  additional  in- 
formation or  present  views  concerning 
the  application  at  any  time  before  a  deci- 
sion has  been  rendered  thereon.  The  ap- 
plication may  include  a  request  that  the 
Director,  in  his  discretion,  grant  the  ap- 
plicant a  conference  with  the  Director 
or  his  designee. 

(b)  Decisions.  Written  notice  of  action 
taken  on  an  appUcation  shall  be  given 
to  the  applicant.  Whenever  an  applica- 
tion is  denied,  such  notice  shall  include  a 
brief  statement  of  the  grounds  therefor. 
§  1000.802  Petitions  for  reconsidera- 
tion ;  appeals. 

This  section  sets  forth  the  procedures 
applicable  to  '  1 )  petitions  to  the  Director 
for  reconsideration  of  administrative 
actions  ajid  '2)  appeals  to  the  Foreign 
Direct  Investments  Appeals  Board  (the 
"Board")  from  administrative  actions 
and  decisions  on  petitions  for  reconsid- 
eration. 

(a)  General  provisions.  (1)  The  term 
"administrative  action"  means,  with 
respect  to  any  person,  (i)  a  decision  upon 
an  application  for  a  specific  authoriza- 
tion or  exemption  filed  by  such  person, 
or  (ii)  any  action  taken  specifically  with 
respect  to  such  person  pursuant  to  the 
exercise  of  a  discretionary  power  by  the 
Secretary  In  accordance  with  any  pro- 
vision of  this  part.  The  term  "adminis- 
trative action"  does  not  Include  an  opin- 
ion or  ruling  interpreting  the  regulations, 
or  a  decision  \ipon  a  petition  for  recon- 
sideration or  upon  an  appeal. 

(2)  Notice  of  an  administrative  action 
or  of  a  decision  rendered  upon  a  petition 
fv'>r  re'ionsideration  or  upon  an  appeal 
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shall  be  deemed  to  have  been  given  or 
the  date  when  mailed  or  delivered  to  the 
petitioner  or  appellant:  Provided,  That 
notice  of  an  administrative  action  taken 
prior  to  the  effective  date  of  this  section 
shall  be  deemed  to  have  been  Riven  on 
such  effective  date. 

(3)  A  petition  for  reconsideration 
shall  be  deemed  filed  on  the  date  received 
by  the  Office  of  Foreign  Direct  Invest- 
ments. An  appeal  shall  be  deemed  filed 
on  the  date  received  by  the  secretary  of 
the  Board. 

(4)  Any  person  may  withdraw  a  peti- 
tion for  reconsideration  or  an  appeal  at 
any  time  prior  to  the  date  a  decision  is 
rendered  thereon. 

(b)  Petitions  for  reconsideration.  Any 
person  may  petition  for  reconsideration 
of  an  administrative  action  taken  with 
respect  to  such  person  unless  such  person 

has  previously  appealed  the  same  or  a 
related  administrative  action  to  the 
Board  and  such  appeal  is  then  pending 
or  a  decision  has  been  rendered  thereon. 
The  filing  of  a  petition  for  reconsidera- 
tion shall  not  suspend  or  stay  the  effect 
of  the  administrative  action  of  which 
reconsideration  is  sought  unless  the  Di- 
rector, in  his  discretion,  so  orders. 

(1)  Form  0/ petitiOTts.  An  original  and 
five  copies  of  the  petition  for  recon- 
sideration and  all  supporting  docimients 
shall  be  submitted.  The  petition  shall 
enclose  a  copy  of  the  administrative  ac- 
tion of  which  reconsideration  is  asked, 
and  shall  state  the  grounds  upon  which 
the  petition  is  based  and  the  relief  re- 
quested. All  facts  and  argument  in  sup- 
port of  the  iMrtition  shall  be  separately 
identified  and  set  forth  in  detail. 

(2)  Filing.  A  petition  for  reconsidera- 
tion of  an  administrative  action  shall 
be  filed  not  later  than  20  days  after 
notice  of  the  administrative  action  is 
given  to  the  petitioner.  It  shall  be  ad- 
dressed to  the  Director,  0£Bce  of  Foreign 
Direct  Investments.  Ref.:  "Petition  for 
Reconsideration,"  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230.  If 
a  petition  is  withdrawn,  the  time  which 
has  elapsed  since  notice  of  the  adminis- 
trative action  was  given  to  the  petitioner 
shall  not  be  counted  as  part  of  the  time 
allowed  for  appeal.  Requests  for  exten- 
sion of  time  within  which  to  file  petitions 
for  reconsideration  may  be  granted  in 
the  discretion  of  the  Director. 

(3)  Conferences.  The  petition  may  in- 
clude a  request  that  the  Director,  in  his 
discretion,  grant  an  informal  conference 
with  the  Director  or  his  designee. 

(4)  Decisions.  The  Director  may  dis- 
miss the  petition,  may  grant  or  deny  the 
petition  in  whole  or  in  part,  or  may 
modify  all  or  part  of  the  administrative 
action  under  reconsideration.  Written 
notice  of  the  decision  shall  be  given  to 
the  petitioner. 

(c)  Appeals — (1)  Foreign  Direct  Invest- 
ment Appeals  Board.  The  Foreign  Direct 
Investment  Appeals  Board  is  established 
in  the  OflBce  of  the  Secretary.  The  Sec- 
retary of  Commerce  (without  power  of 
delegation)  shall  appoint  three  respon- 
sible officials  of  the  Department  of  Com- 
merce, none  of  whom  shall  be  employees 
of  the  Office  of  Foreign  Direct  Invest- 
ments, to  serve  as  members  of  the  Board. 
The  Board  may.  In  its  discretion,  estab- 


lish rules  of  procedure  in  addition  to 
those  set  forth  in  this  section.  Any  per- 
son may  appeal  in  writing  to  the  Board 
on  the  ground  that  an  administrative  ac- 
tion or  a  decision  on  petition  for  recon- 
sideration with  respect  to  such  person 
resulted  in  unusual  hardship  upon  appel- 
lant and  Is  inconsistent  with  achieve- 
ment of  the  goals  and  objectives  of 
Executive  Order  11387  and  this  part.  An 
appeal  may  not  be  filed  if  such  person  has 
previously  filed  a  petition  for  reconsider- 
ation respedting  the  same  or  a  related  ad- 
ministrative action  and  no  decision  has 
been  rendered  thereon  or  the  petition 
htis  not  been  withdrawn.  The  filing  of 
an  appeal  shall  not  suspend  or  stay  the 
effect  of  the  administrative  action  or  de- 
cision on  the  petition  for  reconsideration 
under  appeal  imless  the  Board,  in  its 
discretloix,  so  orders. 

(2)  Form  of  appeals.  An  original  and 
ten  copies  of  the  appeal  and  all  support- 
ing documents  shall  be  submitted.  The 
appeal  shall  enclose  a  copy  of  the  ad- 
ministrative action  or  decision  on  the 
petition  for  reconsideration  from  which 
appeal  is  made,  and  shall  state  the  par- 
ticulars upon  which  the  appeal  is  based 
and  the  relief  requested.  All  facts  and 
argument  in  support  of  the  appeal  shall 
be  separately  identified  and  set  fortn  in 
detail.  The  Board  may,  in  its  discretion, 
request  an  appellant  to  make  an  oral 
presentation  to  the  Board  or  any  mem- 
ber thereof,  at  a  time  and  place  desig- 
nated by  the  Board. 

(3)  Filing.  Appeals  shall  be  filed  with 
the  Board  not  later  than  30  days  after 
notice  of  the  administrative  action  or 
decision  on  the  petition  for  reconsidera- 
tion has  been  given  to  the  appellant.  Re- 
quests for  extensions  of  time  within 
which  to  file  appeals  may  be  granted  in 
the  discretion  of  the  Board.  Appeals  shall 
be  addressed  to  the  Secretary,  Foreign 
Direct  Investment  Appeals  Board,  U,S. 
Department  of  Commerce,  Washington, 
D.C.  20230. 

(4)  Decisions.  The  Board  may  dismiss, 
grant  or  deny  the  appeal  In  whole  or  in 
part  or  modify  all  or  part  of  the  admin- 
istrative action  or  decision  on  the  petition 
for  reconsideration  under  appeal.  Writ- 
ten notice  of  the  Board's  decision  shall 
be  furnished  to  the  appellant  and  shall 
constitute  final  Departmental  action. 

§  1000.803     Proof   of   authority    to   file 
certain  documents. 

An  application  for  a  specific  authoriza- 
tion or  exemption,  a  request  for  an  inter- 
pretative opinion,  a  petition  for  recon- 
sideration or  an  appeal  will  not  be 
considered  unless  in  the  case  of: 

(a)  A  corporation,  partnership,  trxist, 
or  other  unincorporated  entity,  it  is 
executed  by  a  corporate  officer,  general 
partner,  trustee,  or  other  duly  author- 
ized person  who  shall  certify  his  au- 
thority to  act  on  behalf  of  the  entity 

(b)  A  natural  person,  it  is  executed 
and  acknowledged  by  him;  or 

(c)  Submission  by  an  attorney  or 
agent  on  behalf  of  any  person,  it  is  ac- 
companied by  a  duly  authorized  power 
of  attorney. 

§  1000.804     Amendment,     modification, 
or  revocation. 


The  provisions  of  this  part  and  any 
rulings,  exemptions,  authorizations,  m- 
structions,  waivers,  orders,  or  forms 
Issued  under  this  part  may  be  amended, 
modified,  or  revoked  at  any  time.  Unless 
the  Secretary  otherwise  specifies,  the 
public  interest  requires  that  such  amend- 
ments, modifloations,  or  revocatioris  be 
made  without  prior  notice. 
§  1000.805  Rules  governing  availability 
of  information. 

Completed  Forms  FDI-l-Ol.  -102, 
-102F,  -103,  -104,  -105,  -106  or  any  other 
completed  forms  filed  with  the  Office,  ap- 
plications and  requests  for  specific  au- 
thorizations exemptions  or  interpreta- 
tions, petitions  for  reconsideration, 
appeals,  materials  submitted  thereunder, 
and  decisions  thef^on  are  considered  to 
be  matters  covere  5  U.S.C.  552(b). 

Other  information,  records,  and  mate- 
rial of  the  Office  of  Foreign  Direct  In- 
vestments if  required  by  5  U.S.C.  552  to 
be  made  available  to  the  public  shall 
be  available  in  accordance  with  the  pro- 
visions of  Department  Order  64  of  the 
Secretary  of  Commerce  (32  P.R.  9643, 
July  4,  1967)  and  in  accordance  with 
the  provisions  of  Part  4  of  this  title  (32 
F.R.  9643,  July  4,  1967) . 
§  1000.806     Delegations. 

Any  function,  duty  or  authority  under 
this  part  may  be  performed  or  exercised 
by  the  Secretary  or  any  person,  agency 
or   instrumentality   designated   by  him 
(directly  or  indirectly  by  one  or  more  re- 
delegations  of  authority) ;  and  tlrie  term 
"Secretary."  as  used  in  this  part,  shall 
include    any    such    designated    person, 
agency,  or  instrumentality,  as  applicable. 
Subpart  I — Direct  and  indirect  inter- 
ests;    Affiliated,     Associated     and 
Famiiy  Groups;  Ownersiiip  of  Direct 
Investors;  Ruies  for  Reporting 

§  1000.901      Direct  interests. 

A  direct  interest  in  a  person  is  an 
interest  which  is  not  owned  through  an 
intervening  person  or  chain  of  persons. 
The  amount  of  a  direct  interest  owned 
by  one  person  in  another  person  is  cal- 
culated according  to  the  following  rules: 

(a)  The  amount  of  a  direct  interest 
owned  by  a  person  in  a  corporation  is 
the  percentage  of  the  total  combined 
voting  power  of  all  outstanding  securities 
of  the  corporation  possessing  voting 
power  represented  by  such  securities 
which  are  beneficially  owned  by  such 
person  or  in  respect  of  which  such  person 
beneficially  owns  voting  trust  certificates, 
depositary  receipts  or  other  similar  in- 
struments representing  such  securities. 
Voting  power  means  the  power  presently 
to  vote  in  the  election  of  the  directors  of 
the  corporation  or,  If  the  corporation 
does  not  have  directors,  in  the  election  or 
appointment  of  persons  performing 
management  functions  or  functions  su- 
pervisory of  management. 

(b)  The  amoimt  of  a  direct  interest 
owned  by  a  person  in  a  partnership, 
trust,  or  business  venture  which  is  not  a 
corporation  is  such  person's  percentage 
share  in  the  profits  of  such  organization: 
Provided,  That  if  an  interest  in  any  such 
organization  shall  entitle  the  owner  to  a 
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fixed  amount  out  of,  rather  than  a  per- 
centage of  profits,  or  another  arrange- 
ment is  in  effect  which  may  cause  the 
interest  in  profits  to  vary  in  accordance 
with  future  conditions  or  contingencies, 
the  interest  shall  be  calculated  by  ref- 
erence to  the  proportion  of  the  profits  of 
the  organization  actually  distributed  or 
distributable  to  such  person  at  the  close 
of  the  most  recent  annual  accounting 
period  of  the  organization. 

(c)  il  tne  rules  set  forth  in  para- 
graphs (a)  or  (b)  of  this  section  are  not 
applicable  to  a  particular  corporation, 
partnership,  trust  or  business  venture  in 
which  such  person  owns  an  interest,  the 
amount  of  the  interest  shall  be  calculated 
by  any  reasonable  method  which  fairly 
refiects  the  amount  thereof. 
§  1000.902      Indirect  interesU. 

An  indirect  Interest  in  a  person  is  an 
interest  owned  through  ownership  of  an 
Intervening  person  or  chain  of  persons. 
The  amount  of  an  Indirect  Interest 
owned  by  one  person  in  another  person  is 
calculated  by  multiplying  together  the 
direct  interests  of  each  person  in  the 
chain  in  each  person  in  the  chain  (treat- 
ing stock  of  a  higher  tier  corporation 
held  by  a  lower  tier  corporation  as  not 
outstanding). 
§  1000.903     Affiliated   groups. 

(a)  For  purposes  of  paragraph  (b)  of 
this  sectiou,  an  "aflfiliate"  of  a  person 
within  the  United  States  means  any 
other  person  (other  than  an  individual) , 
wheresoever  located,  in  which  the  aggre- 
gate of  direct  interests  owned  by  such 
person  within  the  United  States  and  any 
affiliate  or  affiliates  (as  herein  defined) 
of  such  person  exceeds  50  percent. 

(b)  An  'affiliated  group''  means  a  per- 
son within  the  United  States  and  all  of 
its  affiliates  which  are  persons  within  the 
United  States;  such  person  and  such 
affiliates  are  members  of  the  affiliated 
group.  Any  person  which  owns  a  direct 
or  indirect  interest  in  a  member  of  an 
affiliated  group  but  which  Is  not  Itself 
a  member  thereof  shall  be  deemed  to 
own  a  direct  or  indirect  interest,  as  the 
case  may  be,  in  the  affiliated  group. 

(c)  Except  as  provided  in  §  1000.906 
(b)(1),  the  members  of  an  affiliated 
group  shall,  for  all  purposes  of  this  part, 
be  considered  a  single  person  within  the 
United  States. 

(d)  An  affiliated  group  shall  file  re- 
ports imder  S  1000.602  In  the  manner 
provided  in  S  1000.907. 

§  1000.904     Family  groups. 

(a)  For  all  purposes  of  this  part,  an 
Individual  who  is  a  person  within  the 
United  States,  his  spouse  (unless  legally 
separated),  and  all  relatives  of  such  in- 
dividual or  his  spouse  residing  with  such 
Individual  shall  be  considered  a  single 
person  within  the  United  States. 

(b)  A  family  group  shcdl  file  reports 
under  §  1000.602  in  the  manner  provided 
In  5  1000.907. 

§  1000.905     AMociated  groups. 

(a)  An  "associated  group"  consists  of 
two  or  more  persons  within  the  United 
States  (one  or  all  of  which  may  be  an 
affiliated  or  family  group)  which,  pur- 


suant to  (in  express  or  implied  agree- 
ment or  understanding,  act  in  concert 
to  own  or  acquire  interests  in  the  same 
corporation  or  partnership  organized 
under  the  laws  of  a  foreign  country  or 
In  the  same  business  venture  conducted 
within  a  foreign  country :  Provided,  That, 
the  Interests  are  not  owned  or  acquired 
through  a  corporation,  partnership 
(other  than  a  joint  venture)  or  trust 
which  is  a  person  within  the  United 
States  (without  regard  to  whether  the 
corporation,  partnership,  or  trust  is  or- 
ganized or  created  for  the  purpose  of 
owning  or  acquiring  such  interests)  ; 
And  provided  further,  That  the  aggre- 
gate of  such  interests  would,  if  owned  or 
acquired  by  only  one  of  such  persons, 
cause  such  person  to  be  a  direct  investor 
in  the  corporation,  partnership,  or  busi- 
ness venture  under  §  1000.305. 

(b)  (1)  Notwithstanding  the  provi- 
sions of  §  1000.305,  each  member  of  an 
associated  group  shall  be  deemed  a  di- 
rect investor  in  the  corporation,  partner- 
ship, or  business  venture  in  which  the 
interests  are  owned  or  acquired  (herein- 
after referred  to  as  the  "group  affiliated 
foreign  national")  for  all  purposes  of 
this  part:  Provided.  That,  a  person  which 
is  a  direct  investor  by  virtue  of  this  para- 
graph (b)(1)  but  not  by  virtue  of  the 
provisions  of  §  1000.305  shall  not  be  sub- 
ject to  the  provisions  of  §  1000.203. 

(2)  (1)  Notwithstanding  the  provisions 
of  §  1000.503,  positive  direct  investment 
made  during  any  year,  cormnencing  with 
the  year  1970,  by  members  of  an  associ- 
ated group  that  elect  §  1000.503  in  group 
affiliated  foreign  nationals  of  the  asso- 
ciated group  shall  not  be  authorized  by 
§  1000.503,  imless  the  iaggregate  of  direct 
investment  made  during  the  year  by  all 
such  members  (being  considered  for  pur- 
poses of  this  subdivision  as  a  single 
direct  investor)  in  all  group  affiliated 
foreign  nationals  would  have  been 
authorized  by  §  1000.503. 

(ii)  Notwithstanding  the  provisions  of 
§  1000.507,  positive  direct  investment 
made  during  any  year,  commencing  with 
the  year  1970,  by  members  of  an  associ- 
ated group  that  elect  §  1000.507  in  group 
affiliated  foreign  nationals  of  the  asso- 
ciated group  shall  not  be  authorized  by 
§  1000.507,  imless  the  aggregate  of  direct 
investment  made  during  the  year  by  all 
such  members  (being  considered  for  pur- 
poses of  this  subdivision  as  a  single  direct 
investor)  in  all  group  affiliated  foreign 
nationals  would  have  been  authorized  by 
§  1000.507. 

(iii)  If  one  or  more  members  of  an 
associated  group  elect  §  1000.503  and  one 
or  more  other  members  of  the  group  elect 
§  1000.507,  for  any  year  commencing  with 
the  year  1971,  positive  direct  investment 
by  such  members  in  group  affiliated  for- 
eign nationals  shall  not  be  authorized  by 
§  1000.503  or  §  1000.507,  unless  the  alge- 
braic sum  of  the  following  is  not  In  ex- 
cess of  $2  million:  Aggregate  direct  in- 
vestment made  during  the  year  pursuant 
to  §  1000.503  in  aU  group  affiliated  for- 
eign nationals  by  the  members  electing 
5  1000.503  plus  aggregate  direct  invest- 
ment made  during  the  year  piu-suant  to 
§1000.507  (a)(1)  and  (b)  in  all  group 
affiliated  foreign  nationals  by  the  mem- 


bers electing  §  1000.507. 

(3)  Unless  the  election  referred  to  in 
§  1000.907(c)  (2)  has  been  made  and  ap- 
proved by  the  Secretary,  each  member  of 
an  associated  group  shall  file  separate 
reports  under  §  1000.602  in  the  manner 
provided  in  §  1000.907. 
§  1000.906  Ownership  of  direct  in- 
vestors. 

(a)  (1)  Unless  the  election  provided 
for  in  paragraph  (b)(1)  of  this  section 
is  made,  no  direct  investment  made  or 
foreign  balances  held  before  or  after  the 
effective  date  by  a  direct  Investor  shall 
be  deemed  to  have  bee.i  made  or  held  by 
any  other  person  within  the  United 
States  because  such  other  person  owns  or 
acquires  a  direct  or  indirect  interest  in 
such  direct  Investor. 

(2)  A  person  within  the  United  States 
which  owns  a  direct  or  indirect  Interest 
In  a  direct  investor  may,  depending  on  all 
the  facts  and  circumstances  of  the  par- 
ticular case,  be  deemed  to  be  acting  for 
or  on  behalf  of  the  direct  Investor  if 
such  person  transfers  funds  or  other 
property  to  affiliated  foreign  nationals  of 
the  direct  Investor. 

(b)  (1)  Persons  within  the  United 
States  owning  a  direct  interest  in  a 
direct  investor  may  elect  not  to  be  gov- 
erned by  the  rule  set  forth  In  paragraph 
(a)(1)  of  this  section:  Provided,  That 
this  election  shall  not,  unless  the  Secre- 
tary in  his  sole  discretion  determines 
otherwise,  be  available  if  there  are  more 
than  10  persons  (whether  such  persons 
are  persons  within  the  United  States  or 
foreign  nationals)  which  own  direct  in- 
terests In  such  direct  Investor.  For  pur- 
poses of  this  paragraph  (b) ,  each  mem- 
ber of  an  affiliated  group  shall  be  consid- 
ered a  separate  person  within  the  United 
States. 

(2)  An  election  pursuant  to  subpara- 
graph (1)  of  this  paragraph  as  to  any 
direct  Investor  shall  be  made  with  the 
consent  of  those  persons  within  the 
United  States  owning,  in  the  aggregate, 
a  majority  interest  in  such  direct  in- 
vestor. The  election  shall  be  evidenced  by 
a  document  executed  by  or  on  behalf  of 
all  persons  consenting  thereto  (herein- 
after referred  to  as  the  "consenting 
owners")  and  such  document  shall  be 
filed  promptly  after  its  execution  with 
the  Program  Reports  Division,  Office  of 
Foreign  Direct  Investments,  U.S.  De- 
partment of  Commerce,  Washington, 
D.C.  20230.  All  persons  within  the  United 
States  owning  a  direct  interest  in  the 
direct  investor  shall  be  afforded  a  rea- 
sonable opportunity  to  join  in  the  elec- 
tion and,  if  any  persons  within  the 
United  States  owning  a  direct  interest 
in  the  direct  investor  do  not  join  in  the 
election,  the  document  evidencing  the 
election  shall  recite  that  a  reasonable 
opportunity  to  join  in  the  election  was 
in  fact  afforded  to  such  persons. 

'3)  (i)  Notwithstanding  the  provi- 
sions of  §  1000.305.  if  an  election  pursu- 
ant to  subparagraph  (1)  of  this  para- 
graph is  made  as  to  any  direct  investor 
(hereinafter  referred  to  in  this  subpara- 
graph (3)  as  the  "principal  direct  in- 
vestor"), each  consenting  owner  shall 
be  deemed  a  direct  investor  In  every  af- 
filiated foreign  national  of  the  principal 
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direct  investor  for  all  purposes  of  this 
part.  The  entire  amount  of  direct  invest- 
ment made  and  foreign  balances  held  by 
the  principal  direct  investor  before  and 
after  the  effective  date  shall  be  deemed  to 
have  been  made  or  held  by  the  consent- 
ing owners.  The  portion  of  such  foreign 
balances  and  direct  investment  allocable 
to  each  such  consenting  owner  shall  be 
a  fraction  thereof,  the  numerator  of 
such  fraction  to  be  the  direct  interest  in 
the  principal  direct  investor  owned  by 
such  consenting  owner  and  the  denomi- 
nator of  such  fraction  to  be  the  aggregate 
of  the  direct  interests  in  the  principal 
direct  investor  owned  by  all  consenting 
owners. 

(ii)  Notwithstanding  the  provisioris  of 
§  1000.503,  positive  direct  investment 
made  (or  deemed  to  have  been  made 
under  subdivision  (i)  of  this  subpara- 
graph) during  any  year,  commencing 
with  the  year  1970,  by  consenting  owners 
that  elect  §  1000.503  in  an  aflaiiated  for- 
eign national  of  the  principal  direct  in- 
vestor shall  not  be  authorized  by 
§  1000.503,  unless  the  aggregate  of  direct 
investment  made  or  deemed  to  have  been 
made  during  the  year  by  all  consenting 
and  nonconsenting  owners  electing 
§  1000.503  (such  owners  being  considered 
for  purposes  of  this  subdivision  as  a  sin- 
gle direct  Investor)  in  all  aflSllated  for- 
eign nationals  of  the  principal  direct  in- 
vestor would  have  been  authorized  by 
§  1000.503. 

(iil)  Notwithstanding  the  provisions 
of  §  1000.507,  positive  direct  investment 
made  (or  deemed  to  have  been  made  im- 
der  subdivision  (i)  of  this  subparagraph) 
during  any  year,  commencing  with  the 
year  1970,  by  consenting  owners  that 
elect  §  1000.507  In  an  affiliated  foreign 
national  of  the  principal  direct  Investor 
shall  not  be  authorized  by  §  1000.507, 
imless  the  aggregate  of  direct  investment 
made  or  deemed  to  have  been  made  dur- 
ing the  year  by  all  consenting  and  non- 
consenting  owners  electing  §  1000.507 
(such  owners  being  considered  for  pur- 
poses of  this  subdivision  as  a  single  direct 
investor)  in  all  affiliated  foreign  na- 
tionals of  the  principal  direct  investor 
would  have  been  authorized  by 
§  1000.507. 

(iv)  If  one  or  more  consenting  owners 
elect  §  1000.503  and  one  or  more  other 
consenting  owners  elect  §  1000.507,  for 
any  year  commencing  with  the  year  1971, 
positive  direct  investment  made  (or 
deemed  to  have  been  made  under  sub- 
division (i)  of  this  subparagraph)  by 
such  consenting  owners  in  affiliated  for- 
eign nationals  of  the  principal  direct 
investor  shall  not  be  authorized  by 
§  1000.503  or  §  1000.507,  unless  the  alge- 
braic svun  of  the  following  is  not  in  ex- 
cess of  $2  million:  Aggregate  direct  in- 
vestment made  or  deemed  to  have  been 
made  during  the  year  pursuant  to 
§  1000.503  In  all  affiliated  foreign  na- 
tionals of  the  principal  direct  investor  by 
all  consenting  and  nonconsenting  owners 
that  elect  §  1000.503  plus  aggregate  direct 
investment  made  or  deemed  to  have  been 
made  during  the  year  pursuant  to 
S  1000.507  (a)  (1)  and  (b)  In  aU  affiliated 
foreign  nationals  of  the  principal  direct 
investoi  oy  all  consenting  and  noncon- 
senting owners  that  elect  §  1000.507. 


(4)  Once  an  election  is  made  pursuant 
to  subparagraph  (1)  of  this  paragraph.  It 
may  not  be  changed  without  the  permis- 
sion of  the  Secretary. 

§  1000.907      Reporting. 

(a)  Except  as  provided  in  paragraph 
(b)  (3)  of  this  section  (or  imless  a  spe- 
cific exemption  from  reporting  is  other- 
wise available)  each  person  within  the 
United  States  which  Is  a  direct  investor 
by  virtue  of  the  provisions  of  §§  1000.305, 
1000.905(b)  (1) .  or  1000.906(b)  (3)  (i), 
other  than  a  direct  investor  as  to  which 
an  election  has  been  made  imder 
§  1000.906(b)(1),  shall  file  separate  re- 
ports (including  Forms  PDI-101  and 
FDI-102)  under  §  1000.602. 

(b)  (1)  If  a  direct  investor  owns  direct 
interests  in  one  or  more  other  direct 
investors  as  to  which  an  election  has 
been  made  imder  §  1000.906(b)  (1)  and 
such  direct  investor  has  consented  to 
the  election,  the  reports  filed  by  the 
direct  investor  shall  include,  in  additicm 
to  all  other  required  information,  the 
direct  investor's  fractional  share  (com- 
puted in  accordance  with  §  1000.906  Cb) 
(3)(i))  of  the  amount  of  foreign  bal- 
ances, direct  investment  and  other  items 
which  such  direct  investors  would  have 
been  required  to  include  in  their  reports 
if  the  elections  had  not  been  made. 

(2)  If  a  direct  investor  owns  indirect 
interests  in  one  or  more  other  direct 
investors,  or  owns  direct  interests  in  one 
or  more  other  direct  investors  as  to  which 
an  election  has  not  been  made  under 
§  1000.906(b)  (1)  or  as  to  v/hich  such  an 
election  has  been  made  but  the  direct 
investor  has  not  consented  thereto,  re- 
IX)rts  filed  by  the  direct  investor  shall 
not  include  any  foreign  balances  held  or 
direct  investment  made  by  such  other 
direct  investors  during  the  relevant  pe- 
riod before  or  after  the  effective  date  or 
any  other  items  required  to  be  included 
in  the  reports  of  such  other  direct  in- 
vestors for  such  period. 

(3)  If,  by  virtue  of  the  provisions  of 
paragraph  (b)  (2)  of  this  section,  a  direct 
investor  has  no  foreign  balances  or  direct 
Investment  transactions  which  are  re- 
portable by  it  for  any  period  before  or 
after  the  effective  date,  the  direct  in- 
vestor shall  not  be  required  to  file  a  Form 
FDI-101  or  FDI-102  for  such  period. 

(c)  (1)  If  a  direct  investor  is  a  member 
of  one  or  more  associated  groupfe,  the  re- 
ports filed  by  the  direct  investor  shall 
include,  In  addition  to  all  other  required 
Information,  the  net  transfers  of  capital 
made  by  the  direct  investor  to  all  group 
affiliated  foreign  nationals  during  the 
relevant  period,  and,  If  any  of  the  group 
affiliated  foreign  nationals  are  incorpo- 
rated affiliated  foreign  nationals  as  de- 
fined in  S  1000.304,  shall  also  include  the 
direct  Investor's  proportionate  share  in 
the  reinvested  earnings  of  siKh  incorpo- 
rated affiliated  foreign  nationals  during 
such  period.  A  member  of  an  associated 
group  which  Is  a  direct  investor  under 
§  1000.905(b)(1)  but  not  under  §  1000.- 
305  is  not  subject  to  the  provisions  of 
S  1000.203,  and  such  member  shall  not 
report  its  foreign  balances  on  Forms 
PDI-101  or  FDI-102. 

(2)  Notwithstanding  the  foregoing, 
the  members  of  an  associated  group  may 


elect,  by  a  document  executed  by  or  on 
behalf  of  a  majority  in  Interest  of  the 
members  of  the  group  and  filed  with  the 
Program  Reports  Division,  Office  of  For- 
eign Direct  Investments,  U.S.  Depart- 
ment of  Commerce,  Washington,  D.C. 
20230,  to  have  one  member  of  the  group 
file  reports  under  §  1000.602  on  behalf 
of  all  members,  each  such  report  to  re- 
flect the  aggregate  direct  investment 
iransacTiions  oi  au  members  witn  all 
group  affiliated  foreign  nationals  during 
the  relevant  period  before  or  after  the 
effective  date.  Such  election  shall  be 
subject  to  the  approval  of  the  Secretary 
who  may  grant  such  approval  subject 
to  any  terms  and  conditions  that  he 
deems  necessary.  Once  an  election  is 
made  pursuant  to  this  subparagraph  (2) , 
it  may  not  be  changed  without  the  per- 
mission of  the  Secretary. 

(d)  If  a  direct  Investor  is  an  affiliated 
or  family  group,  the  reports  filed  by  the 
direct  investor  shall  aggregate  all  foreign 
balances,  direct  Investment  transactions 
and  other  reportable  items  attributable 
to  each  member  of  the  group.  The  group's 
Forms  FDI-101  and  FDI-102  shall  be 
filed  on  behalf  of  the  group  by  one  mem- 
ber thereof.  Such  member  shall  also  file 
all  other  reports,  certificates  and  other 
documents  required  to  be  filed  by  the 
group  under  the  provisions  of  this  part. 
Subpart  J — Repayment  of  Borrowings 

§  1000.1001      Definitions. 

For  purposes  of  this  part  and  General 
Authorization  No.  1  (33  F.R.  818)  : 

(a)  The  term  "borrowing  by  an  affili- 
ated foreign  national"  means  a  borrow- 
ing by  an  affiliated  foreign  national  of  a 
direct  Investor  from  any  person  (other 
than  the  direct  investor  or  another  affili- 
ated foreign  national  of  the  direct 
investor),  including,  but  not  by  way  of 
limitation,  an  extension  of  credit  by  any 
such  person  to  the  affiliated  foreign  na- 
tional in  connection  with  the  purchase 
of  property  (including  securities)  by  the 
affiliated  foreign  national  from  such  per- 
son. Repayment  by  a  direct  Investor  of  a 
borrowing  by  an  affiliated  foreign  na- 
tional Includes  repajmient  of  all  interest, 
premiimis  and  other  fees  and  charges,  if 
any,  owing  to  the  lender  in  connection 

(b)  The  term  "borrowing  by  a  direct 
Investor"  means  a  borrowing  by  the  di- 
rect investor,  repayment  of  which  by  thr 
direct  Investor  would  constitute  a  trans- 
fer of  capital  under  5  1000.312(a)(7). 

(c)  The  term  "guarantee,"  when  used 
with  respect  to  a  borrowing  by  an  affili- 
ated foreign  nationsil.  Includes  (1)  a 
written  acknowledgement  of  secondary 
responsibility  (whether  or  not  legally  en- 
forceable) to  a  bank  with  respect  to  the 
borrowing  or  with  respect  to  the  financial 
condition  of  the  affiliated  foreign  na- 
tional; (2)  a  written  guarantee,  endorse- 
ment, surety  agreement,  application  for 
letter  of  credit  or  standby  agreement 
with  respect  to  the  borrowing;  (3)  a  con- 
tingent contractual  commitment  with 
respect  to  the  borrowing  of  the  type  in- 
volved In  so-called  through  put  agree- 
ments, take  or  pay  contracts,  keep  well 
agreements,  and  other  similar  written 
agreements;  and  (4)  a  mortgage,  pledge 
or  hypothecation  of  property  as  security 


14 


for  repayment  of  the  borrowing,  other 
than  a  mortgage,  pledge  or  hypotheca- 
tion to  or  with  a  foreign  national  which 
constitutes  a  transfer  of  capital  under 
S  1000.312(a)(9).  The  term  "guarantee" 
Includes  a  guarantee  given  by  one  afBl- 
lated  foreign  national  of  a  direct  Investor 
with  respect  to  a  borrowing  by  another 
affiliated  foreign  national  of  the  direct 
Investor  If  repayment  pursuant  to  the 
guarantee  would  result  In  a  transfer  of 
capital  by  the  direct  investor  imder 
§  1000.505. 

(d)  The  term  "bank"  means  a  domes- 
tic bank  or  a  foreign  bank  as  described 
in  §  1000.317. 

§  1000.1002      Transfers  of  capital  in  con- 
nection with  repayment  of  borrowings. 

(a)  Subject  to  the  provisions  of 
S  1000.1003,  pKJsltive  direct  investment  by 
a  direct  investor  during  any  year  in  af- 
filiated foreign  nationals  in  any  Sched- 
uled Area  is  authorized,  notwithstanding 
the  provisions  of  §  1000.201,  to  the  extent 
such  positive  direct  investment  is  attrib- 
utable in  whole  or  in  part  to  those  trans- 
fers of  capital  by  the  direct  investor  (in- 
cluding transfers  of  capital  under 
§  1000.505)  as  are  described  in  subpara- 
graphs (1)  through  (6)  of  this  para- 
graph (a) : 

(1)  A  transfer  of  capital,  pursuant  to 
a  guarantee  made  prior  to  June  10,  1968, 
which  transfer  is  made  in  repayment  of. 
or  to  enable  an  affiliated  foreign  national 
to  repay,  a  borrowing  by  such  affiliated 
foreign  national:  Provided,  That,  in  the 
case  of  a  guarantee  made  on  or  after 
January  1,  1968,  the  direct  investor  shall 
have  complied  with  the  certification  re- 
quirements set  forth  in  section  2(a)  (1) 
of  General  Authorization  No.  1. 

(2)  A  transfer  of  capital  in  repayment 
of,  or  to  enable  an  affiliated  foreign  na- 
tional to  repay,  a  borrowing  by  such 
aflaiiated  foreign  national  from  a  bank 
made  prior  to  January  1,  1968,  or  a  bor- 
rowing by  such  affiliated  foreign  na- 
tional from  a  bank  made  on  or  after 
January  1,  1968,  pursuant  to  a  fixed  loan 
commitment  or  line  of  credit  established 
prior  to  such  date  or  pursuant  to  any 
renewal  or  extension  of  such  a  fixed 
loan  commitment  or  line  of  credit:  Pro- 
vided, That  the  liquid  assets  of  the  af- 
filiated foreign  national  are  not  sufficient 
to  repay  such  borrowing  and  that  the 
affiliated  foreign  naitlonal  has  made  every 
reasonable  effort  to  refinance  the  bor- 
rowing on  terms  generally  available  to 
companies  of  similar  size  and  financial 
position;  And  provided  further.  That,  if, 
on  or  after  January  1,  1968,  the  amount 
of  such  a  fixed  loan  commitment  or 
Une  of  credit  is  Increased  by  10  percent 
or  more,  a  new  fixed  loan  commitment 
or  line  of  credit  shall  be  deemed  to  have 
been  established  at  the  time  of  such 
Increase  in  an  amount  equal  to  the 
amount  of  the  Increase. 

(3)  A  transfer  ot  capital  consisting  of 
the  delivery  of  equity  securities  of  the 
direct  Investor,  pursuant  to  the  exer- 
cise of  conversion  or  similar  rights,  to 
holders  of  debt  obligations  Issued  by  the 
direct  Investor  or  by  an  affiliated  foreign 
national  of  the  direct  Investor,  without 
regard  to  the  date  the  borrowing  is 
made:  Provided,  That,  for  purposes  of 
§  1000.1003,  any  such  transfer  of  capital 


shall  be  deemed  to  have  been  made  in 
the  year  Immediately  following  the  year 
in  which  the  conversion  or  similar  rights 
are  exercised. 

(4)  A  transfer  of  capital  (other  than  a 
transfer  referred  to  in  subparagraph  (3) 
of  this  paragraph)  in  repayment  of  a 
borrowing  by  the  direct  investor  made 
prior  to  June  10,  1968:  Provided,  That 
with  respect  to  a  borrowing  made  oh 
or  after  January  1,  1968,  the  direct  in- 
vestor shall  have  complied  with  the  cer- 
tification requirements  set  forth  in  sec- 
tion 2fb)  of  General  Authorization 
No.  1. 

(5)  A  transfer  of  capital,  pursuant  to 
a  guarantee  made  on  or  after  June  10. 
1968,  which  transfer  is  made  in  repay- 
ment of,  or  to  enable  an  affiliated  foreign 
national  to  repay,  a  borrowing  by  such 
affiliated  foreign  national:  Provided, 
That  the  direct  investor  shall  have  com- 
plied with  the  certification  requirements 
set  forth  in  paragraph  (b)  of  this 
section. 

(6)  A  transfer  of  capital  (other  than 
a  transfer  referred  to  in  subparagraph 
(3)  of  this  paragraph)  in  repayment  of 
a  borrowing  by  the  direct  investor  made 
on  or  after  June  10, 1968:  Provided,  That 
the  direct  Investor  shall  have  complied 
with  the  certification  requirements  set 
forth  in  paragraph  (b)  of  this  section. 

(b)  The  certificate  required  by  subpar- 
agraphs (5)  and  (6)  of  paragraph  (ai  of 
this  section  shall  (after  June  9,  1969) 
be  made  on  Form  FDI-106,  and  shall,  ex- 
cept as  otherwise  provided  in  paragraph 
(e)  (3)  of  this  section,  be  delivered  to 
the  Secretary  not  later  than  10  days  after 
the  date  of  the  borrowing  by  the  direct 
investor  or  the  date  of  the  guarantee  of 
the  borrowing  by  the  affiliated  foreign 
national,  as  the  case  may  be.  It  shall  be 
executed  by  the  direct  investor  or  a  duly 
authorized  representative  of  the  direct 
investor,  shall  state  the  amoimt  of  the 
borrowing,  and  the  amount  of  the  re- 
quired principal  repayment,  shall  iden- 
tify the  lender  (or  the  managing  imder- 
writer,  if  the  borro\ying  involves  a  public 
offering),  and  shall  certify  as  follows: 

(1)  If  the  direct  investor  believes,  on 
the  basis  of  all  facts  and  circumstances 
existing  when  the  certificate  is  delivered 
to  the  Secretary,  that  it  will  not  make 
any  transfers  of  capital  in  connection 
with  repayment  of  the  borrowing  within 
7  years  after  the  date  of  the  borrowing 
(or  the  date  of  the  guarantee,  if  the  bor- 
rowing is  by  an  affiliated  foreign  nation- 
al), the  certificate  shall  state  such  be- 
lief and  the  reasons  therefor. 

(2)  If  the  direct  investor  believes,  on 
the  basis  of  all  facts  and  circumstances 
existing  when  the  certificate  is  delivered 
to  the  Secretary,  that  it  will  make  trans- 
fers of  capital  in  connection  with  repay- 
ment of  Uie  borrowing  within  the  afore- 
said 7-year  period,  but  also  believes,  on 
the  bsisis  of  such  facts  and  circimistances, 
that  no  positive  direct  investment  by  the 
direct  investor  in  any  scheduled  area 
during  any  year  will  result  in  whole  or  in 
part  from  such  transfers,  or  that  any 
positive  direct  investment  in  any  sched- 
uled area  which  does  result  from  such 
transfers  will  be  authorized  by  this  part 
(otherwise  than  by  this  section) ,  the  cer- 


tificate shall  state  such  beliefs  and  the 
reasons  therefor. 

(c)  In  determining  whether  a  transfer 
of  capital  in  connection  with  the  repay- 
ment of  a  borrowing  will  be  made  within 

7  years  from  the  date  of  the  borrowing  or 
the  guarantee  thereof,  as  the  case  may 
be,  and  whether  any  such  transfer  will 
result  In  unauthorized  positive  direct  in- 
vestment during  any  year: 

(1)  A  direct  investor  may  disregard 
the  possible  occiurence  of  events  (such  as 
defaults  by  the  direct  investor  or  the 
borrowing  affiliated  foreign  national,  as 
the  case  may  be),  which  are  not  rea- 
sonably likely  to  occur  in  view  of  the 
facts  and  circumstances  existing  when 
the  certificate  is  delivered  to  the 
Secretary ; 

(2)  A  direct  investor  may  disregard 
potential  transfers  of  capital  resulting 
from  conversions  into  equity  securities 
of  the  direct  investor  of  the  debt  obliga- 
tion as  to  which  the  certificate  is  being 
given  and  of  other  convertible  debt 
obligations  issued  by  the  direct  investor 
or  affiliated  foreign  nationals  of  the 
direct  investor:  Provided,  That  potential 
transfers  of  capital  resulting  from  con- 
versions of  debt  obligations  issued  on  or 
after  June  10,  1968,  -shall  not  be  disre- 
garded if  (i)  the  obligations  have  an 
original  maturity  of  less  than  7  years  or 
(ii)  the  obligations  are  not  sold  in  a 
public  offering  and  are  convertible  within 
3  years  from  the  date  of  issuance;  and 

(3)  A  direct  investor  must  consider,  if 
a  guaranteed  borrowing  by  an  affiliated 
foreign  national  is  involved,  whether  the 
borrowing  affiliated  foreign  national  Is 
reasonably  likely  to  have  sufficient  finan- 
cial resources  to  repay  the  borrowing  af- 
ter such  affiliated  foreign  national  (and 
all  other  affiliated  foreign  nationals  In 
the  same  scheduled  area)  have  paid  all 
dividends  or  remittance  which  they  may 
be  required  to  pay  by  virtue  of  the  limita- 
tions Imposed  in  this  part  on  positive 
direct  investment. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  no  positive 
direct  investment  resulting  from  repay- 
ment of  a  borrowing  shall  be  authorized 
by  this  subpart  If  repayment  is  made  at 
the  option  of  the  direct  investor.  For 
purposes  hereof,  a  repayment  shall  be 
deemed  to  have  been  made  at  the  option 
of  a  direct  Investor  if  it  w£is  made  pur- 
suant to  a  call  or  like  provision  resting 
control  of  the  time  of  repayment  In  the 
direct  investor  or  an  affiliated  foreign 
national  or  if,  at  the  time  of  repayment, 
the  direct  Investor  or  an  affiliated  foreign 
national  had  the  option  to  renew,  extend 
or  continue  the  borrowing  and  such 
option  was  not  exercised. 

(e)  For  purposes  of  this  part  and  of 
General  Authorization  No.  1: 

(1)  A  borrowing  by  a  direct  investor 
or  an  affihated  foreign  national  shall  be 
deemed  to  have  been  made  on  the  date 
the  proceeds  thereof  are  received  by  the 
borrower  or.  If  an  extension  of  credit 
in  connection  with  the  purchase  of  prop- 
erty is  Involved,  on  the  date  such  prop- 
erty is  purchased.  Notwithstanding  the 
foregoing,  (i)  if  a  borrowing  involves  a 
public  offering  of  debt  obligations,  the 
borrowing  shall  be  deemed  to  have  been 
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made  on  the  date  the  obligations  are 
issued  and  (il)  if  a  borrowing  involves 
the  use  of  an  overdraft  facility,  the  bor- 
rowing shall  be  deemed  to  have  been  on 
the  date  the  overdraft  is  used. 

(2)  The  refinancing  by  a  direct  in- 
vestor of  a  foreign  borrowing  or  a  long- 
term  foreign  borrowing  in  accordance 
with  the  provisions  of  §  1000.324(b)(1), 
or  the  refinancing  of  a  borrowing  by  an 
affiliated  foreign  national  (by  renewal, 
extension  or  continuance  of  such  bor- 
rowing or  by  making  a  subsequent  bor- 
rowing from  the  same  or  another  lender) , 
shall  not  be  deemed  a  repayment  of  the 
original  borrowing  or  the  making  of  a 
new  borrowing. 

(3)  If  funds  are  to  be  borrowed  by  a 
direct  investor  or  an  affiliated  foreign 
national  pursuant  to  an  arrangement 
with  a  lender  (such  as  a  line  of  credit  or 
revolving  credit  arrangement)  whereby 
the  funds  may  be  taken  down  from 
time  to  time  over  a  specified  period  up 
to  a  stated  maximum  aggregate  amoimt 
(or  pursuant  to  a  renewal  or  extension  of 
such  an  arrangement) ,  the  direct  inves- 
tor may,  in  lieu  of  filing  a  separate  cer- 
tificate as  to  each  take-down  which 
constitutes  a  borrowing,  file  a  single  cer- 
tificate with  respect  to  all  such  borrow- 
ings, such  certificate  to  be  filed  on  or 
prior  to  the  date  of  the  first  borrowing 
under  the  arrangement  or  under  the 
renewal  or  extension  thereof,  as  the  case 
may  be. 

§  1000.1003      Effect  of  transfers  of  cap- 
ital in  repayment  of  borrowings! 

(a)  For  the  purposes  of  this  §  1000.- 
1003,  the  term  "repayment  charge"  shall 
mean  an  amount  equivalent  to  the 
amount  of  positive  direct  investment 
made  by  a  direct  investor  pursuant  to 
§  1000.1002.  A  repajnnent  charge  shall 
be  incurred  by  a  direct  investor  in  any 
year  in  which  positive  direct  investment 
is  made  pursuant  to  §  1000.1002. 

(b)  The  amount  of  positive  direct  in- 
vestment authorized  to  be  made  by  a 
direct  investor  under  Subparts  E  and  M 
of  this  part  shall  be  reduced  as  provided 
in  paragraphs  (c)  and  (d)  of  this  sec- 
tion until  reductions  equal  in  the  aggre- 
gate to  the  repayment  charge  shall  have 
been  made. 

(c)  (1)  In  any  year,  commencing  with 
the  year  1970,  in  which  a  repayment 
charge  is  incurred,  the  amount  of  posi- 
tive direct  investment  authorized  to  be 
made  by  the  direct  Investor  shall  be  re- 
duced as  follows:  Except  as  hereinafter 
provided,  reduction  shall  be  made  first 
in  the  amount  of  positive  direct  invest- 
ment authorized  under  Subpart  E  of  this 
part  in  the  schedviled  area  in  which  the 
positive  direct  Investment  under 
§  1000.1002  was  made,  and,  to  the  extent 
that  the  repayment  charge  exceeds  the 
amount  of  positive  direct  investment  so 
authorized  in  such  scheduled  area,  fur- 
ther reduction  shall  be  made  in  the 
amount  of  positive  direct  Investment  au- 
thorized under  Subpart  E  of  this  part  in 
Schedules  C,  B,  and  A,  in  that  order,  and 
then  in  the  amount  of  positive  direct 
investment  authorized  imder  Subpart  M 
of  this  part:  Provided,  That  the  amount 


of  the  reduction  shall  not  exceed  the  re- 
payment charge  and  that  such  reduction 
shall  not  reduce  authorized  positive  di- 
rect investment  imder  said  subparts  in 
any  year  to  an  amount  less  than  zero. 

(2)  Reductions  under  subparagraph 
(1)  of  this  paragraph  tn  the  amoiuit  of 
positive  direct  investment  authorized 
under  Subpart  E  of  this  part  shall  be 
made  first  in  the  aggregate  amoimt  of 
positive  direct  investment  authorized  un- 
der §  1000.503,  §  1000.504,  or  §  1000.507 
(except  as  provided  in  paragraph  (d)  of 
this  section),  whichever  is  elected  by  the 
direct  investor  for  the  year,  and  then  in 
the  amount  of  positive  direct  investment 
authorized  under  §  1000.506. 

(3)  Reductions  under  subparagraph 
(1)  of  this  paragraph  in  the  amount  of 
positive  direct  investment  authorized  in 
Schedule  C  pursuant  to  §  1000.504  shall 
be  made  first  in  the  amount  of  author- 
ized positive  direct  investment  under 
§  1000.504  (a)  and  (c)  or  (b) ,  (d)  (3) , 
and  (f)(3)(i),  and  then  in  the  amount 
of  authorized  reinvested  earnings  under 
§  1000.504  (e)  and  (f)  (3)  (ii). 

(4)  Reductions  in  the  amount  of  au- 
thorized positive  direct  investment  under 
subparagraph  (1)  of  this  paragraph  for 
a  repayment  charge  attributable  to 
transfers  of  capital  primarily  related  to 
operations  in  foreign  air  transporta- 
tion by  direct  investors  described  in 
§  1000.1302(a)  shall  be  made  first  in  the 
amount  of  authorized  positive  direct  in- 
vestment imder  Subpart  M  of  this  part. 

(5)  Reductions  under  subparagraph 
(1)  ,of  this  paragraph  in  the  amoimt  of 
positive  direct  investment  authorized 
under  §  1000.507(a)  (2)  shall  be  made 
only  to  the  extent  that  the  repayment 
charge  is  the  result  of: 

(i)  Transfers  of  capital  described  in 
§  1000.1002(a)  (1),  (2),  (3),  or  (5):  Pro- 
vided, That  the  borrowings  referred  to  in 
§  1000.1002(a)  (1),  (2),  (3),  and  (5),  are 
borrowings  of  affiliated  foreign  nationals 
located  in  Schedule  A;  or 

(ii)  Transfers  of  capital  described  in 
§  1000.1002(a)  (3) ,  (4) ,  or  (6) ,  to  the  ex- 
tent that  the  proceeds  of  the  borrowings 
referred  to  in  §  1000.1002(a)  (3),  (4), 
and  (6)  were  expended  in  or  allocated  to 
Schedule  A,  at  the  time  of  repayment, 
and  for  which  a  deduction  was  made  im- 
der §  1000.203(d)(2).  S  1000.203(d)(3), 
5  1000.306(e),  or  §  1000.313(d)  (1). 

(d)  If  the  repayment  charge  incurred 
in  any  year  exceeds  the  amount  of  au- 
thorized positive  direct  investment  re- 
duced under  this  section,  reductions  shall 
be  made  in  each  succeeding  year  in  the 
same  manner  and  order  as  set  forth  in 
paragraph  (c)  of  this  section.  A  direct 
investor  electing  for  any  year  to  be  gov- 
erned by  §  1000.507  may  elect,  by  so  in- 
dicating on  its  Annual  Report  Form 
FDI-102F  for  such  year,  that  the  amount 
of  positive  direct  investment  that  it  is 
authorized  to  make  in  Schedule  A  under 
§  1000.507(a)  (2)  shall  not  be  reduced 
pursuant  to  this  paragraph  (d) :  Pro- 
vided, That  a  direct  investor  may  not  so 
elect  with  respect  to  a  repajonent  charge 
incurred   during   the   year   1968  under 


§  1000.1003  as  in  effect  for  1968. 

General     Authorization     No.     1 — 
Transfers  of  Capital.  (REVOKED, 
superseded    by    Subpart-J,    Repay- 
ment of  Borrowings). 
Subpart  K— Direct  Investment  in 
Canada 

§  1000.1101      Definitions. 

(a)  The  term  "Canadian  affiliate"  of 
a  direct  investor  means  an  affiliated  for- 
eign national  of  the  direct  investor  in 
Canada. 

(b)  The  term  "Non-Canadian  Sched- 
uled B  affiliate"  of  a  direct  investor 
means  an  affiliated  foreign  national  of 
the  direct  investor  in  a  Schedule  B  coun- 
try other  than  Canada. 

(c)  The  term  "Canadian  bank"  in- 
cludes any  branch  or  office  within  Can- 
ada of  any  of  the  following:  Any  bank 
or  trust  company  organized  under  the 
banking  laws  of  Canada  or  any  province 
thereof,  or  any  private  bank  or  banker 
subject  to  supervision  and  examination 
under  the  banking  laws  of  Canada  or  any 
province  thereof. 

(d)  TTie  term  "Canadian  person" 
means  an  individual  who  is  a  resident  of 
Canada,  a  Canadian  bank,  and  a  Cor- 
poration or  other  entity  (other  than  a 
bank)  organized  under  the  laws  of  Can- 
ada or  any  political  subdivision  thereof. 

§  1000.1102      Authorized    positive    direct 
investment  in  Canada. 

Positive  direct  investment  by  a  direct 
investor  during  any  year  in  Canadian 
affiliates  of  the  direct  investor  is  author- 
ized, without  limitation  &s  to  amount. 

§  1000.1103      Net  transfers  of  capital  to 
Schedule  B  countries. 

(a)  For  purposes  of  determining  the 
net  transfer  of  capital  by  a  direct  in- 
vestor to  all  incorporated  affiliated  for- 
eign nationals  of  the  direct  investor  in 
Schedule  B  countries  during  any  period 
(including  the  years  1965  and  1966) 
under  §  1000.313(a).  therte  shall  be  in- 
cluded only  (1)  the  aggregate  of  all 
transfers  of  capital  made  during  such 
period  by  the  direct  investor  to  incor- 
porated Non-Canadian  Schedule  B  affil- 
iates of  the  direct  Investor  less  (2)  the 
aggregate  of  all  transfers  of  capital  made 
during  such  period  by  such  incorporated 
Non-Canadian  Schedule  B  affiliates  to 
the  direct  investor. 

(b)  For  purposes  of  determining  the 
net  transfer  of  capital  by  a  direct 
investor  to  all  unincorporated  affiliated 
foreign  nationals  of  the  direct  Investor 
in  Schedule  B  countries  during  any 
period  (including  the  years  1965  and 
1966)  under  §  1000.313(b),  there  shall 
be  included  only  the  direct  investor's 
share  of  the  aggregate  net  assets  of 
unincorporated  Non-Canadian  Schedule 
B  affiliates  of  the  direct  investor. 

(c)  The  provisionis  of  §  1000.505(b)  re- 
lating to  the  extension  of  short-term 
trade  credits  from  one  affiliated  foreign 
national  of  a  direct  investor  to  another 
affiliated  foreign  national  of  the  direct 
investor  shall  not  be  applicable  if  either 
the  afOliated  foreign  national  extending 
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the  credit  or  the  affiliated  foreign  na- 
tional receiving  the  credit  is  a  Canadian 
affiliate. 

(d)  [Revoked] 

§1000.1104      Reinvested     earnings  — 
Schedule  B  countries. 

(a)  For  purposes  of  determining  a 
direct  Investor's  share  in  the  total  rein- 
vested earnings  of  all  Incorporated 
affiliated  foreign  nationals  of  the  direct 
investor  in  Schedule  B  countries  during 
any  period  (including  the  years  1965  and 
1966)  under  §  1000.306(a)  (2) ,  there  shall 
be  included  only  the  direct  investor's 
share  in  the  total  reinvested  earnings 
of  all  incorporated  Non-Canadian  Sched- 
ule B  affiliates  of  the  direct  investor 
during  such  period. 

(b)  In  determining  the  direct  inves- 
tor's share  in  the  total  reinvested  earn- 
ings of  all  incorporated  Non-Canadian 
Schedule  B  affiliates  during  any  period 
pursuant  to  §  1000.306(b) ,  all  incorpo- 
rated and  unincorporated  Canadian  affil- 
iates of  the  direct  investor  shall  be 
deemed  to  be  in  a  scheduled  area  other 
than  Schedule  B. 

§1000.1105      Foreign  balances. 

(a)  The  term  "Canadian  foreign 
balances"  means  (1)  money  on  deposit 
In  a  Canadian  bank  (including  fixed 
Interest  deposits  of  a  Canadian  bank) ; 
(2)  negotiable  instnunents.  nonnegotia- 
ble  instnmients  or  commercial  paper  of 
Canadian  i}ersons;  and  (3)  securities 
Issued  or  guaranteed  by  the  Government 
of  Canada  or  any  political  subdivision 
thereof  or  by  any  agency  or  instrumen- 
tality of  the  Government  of  Canada  or 
any  such  political  subdivision. 

(b)  For  purposes  of  §  1000.203(c),  the 
average  end-of -month  amounts  of  liquid 
foreign  balances  (other  than  direct  In- 
vestment liquid  foreign  balances)  held 
by  a  direct  investor  during  1965  and 
1966  and  as  of  the  end  of  any  month 
commencing  June  1968  shall  be  calcu- 
lated by  excluding  all  such  liquid  foreign 
balances  then  held  by  the  direct  Investor 
which  constitute  Canadian  foreign 
balances. 

(c)  [Revoked] 

§  1000.1106      Long-term  foreign  borrow- 
ing. 

For  all  purposes  of  this  part,  a  borrow- 
ing by  a  direct  investor  from  a  Canadian 
person,  whether  before  or  after  the  effec- 
tive date,  shall  not  be  deemed  a  "long- 
term  foreign  borrowing":  Provided, 
That,  a  borrowing  involving  the  public 
offering,  prior  to  April  1,  1968,  of  instru- 
ments of  indebtedness  of  a  direct  In- 
vestor, shall  be  considered  a  long-term 
foreign  borrowing  in  its  entirety  if  less 
than  25  percent  of  the  aggregate  prin- 
cipal amount  of  such  instruments  was 
Sold  to  Canadian  persons,  or.  if  25  per- 
cent or  more  of  the  aggregate  principal 
amount  of  such  instruments  was  sold  to 
Canadian  persons,  the  borrowing  shall  be 
considered  a  long-term  foreign  borrowing 
to  the  extent  of  the  aggregate  principal 
amount  which  the  direct  investor  proves, 
to  the  satisfaction  of  the  Secretary,  to 
have  been  sold  to  persons  otlier  than 


Canadian  persons:  And  provided  further. 
That,  a  borrowing  involving  the  public 
offering,  on  or  after  April  1,  1968,  of  in- 
struments of  indebtedness  of  a  direct  in- 
vestor, shall  be  considered  a  long-term 
foreign  borrowing  in  its  entirety  if  such 
instnmients  are  sold  through  vmder- 
writers  In  accordance  with  agreements 
limiting  such  sales  to  persons  other  than 
Canadian  persons  (other  than  sales  to 
imderwriters  or  securities  dealers  who 
are  Canadian  persons  but  who  agree  that 
they  are  purchasing  such  Instruments  as 
principals  for  ressile  to  persons  who  are 
not  Canadian  persons  and  sales  to  agents 
or  fiduciaries  who  are  Canadian  persons 
but  who  are  acting  for  the  benefit  of  per- 
sons who  are  not  Canadian  persons). 

§1000.1107      Canadian  program. 

If  a  program  for  governing  transfers 
oi  capital  to  foreign  countries  or  the  na- 
tionals thereof  by  Canadian  affiliates  and 
other  Canadian  business  ventures  shall 
hereafter  be  instituted  by  the  Canadian 
Government  or  by  any  department  or 
agency  thereof  (which  program  is  con- 
sistent with  the  purposes  of  the  regula- 
tions), the  regulations  will  be  amended 
appropriately  with  respect  to  transfers 
of  capital  to  or  from  Canadian  affiliates 
of  a  direct  investor  certified  as  subject 
to  or  participating  in  such  program  by 
the  Canadian  Government  or  such  de- 
partment or  agency. 


Subpart  L — Exploration  and  Develop- 
ment Expenditures 
(Proposed  but  withdrawn  prior  to 
to  adoption;  see  Federal  Register, 
Vol.  34,  No.  122— Thursday,  June 
26,  1969) 

Subpart  M — Affiliated  Foreign  Na- 
tionals of  Air  Carriers  Engaged  in 
Foreign  Air  Transportation 

§  1000.1301      Exdusions. 

(a)  For  purposes  of  determining 
transfers  of  capital  to  incorporated  or 
unincorporated  affiliated  foreign  na- 
tionals, for  any  period  (including  the 
years  1965  and  1966),  a  direct  investor 
who  is  an  "air  carrier"  or  "supplemental 
air  carrier",  engaged  in  "foreign  air 
transportation"  as  those  terms  are  de- 
fined in  the  Federal  Aviation  Act  of  1958 
as  amended,  49  U.S.C.  §  1301  (3),  (21), 
and  (32) ,  may  elect  to  exclude  from  such 
transfers  (i)  flight  equipment  expend- 
able parts  described  In  Civil  Aeronautics 
Board  asset  account  number  ("CAB 
No.")  1310.  (il)  aircraft  engines  de- 
scribed in  CAB  No.  1602.  and  (iii)  fiight 
equipment  rotable  parts  and  assemblies 
described  in  CAB  No.  1608;  Provided, 
That  if  such  assets  are  so  excluded,  the 
direct  investor  shall  also  exclude,  in 
calculating  the  amoimt  of  such  trans- 
fers, reserves  for  depreciation  or  obsoles- 
cence or  like  reserves  associated  with 
such  assets,  and  shall  exclude  all  charges 
to  depreciation  expense  or  any  other 
charges  against  earnings  associated  with 
such  assets;  And  provided  further.  That 
such  assets  are  reasonably  necessary  to 


the  direct  investor's  operations  in  foreign 
air  transportation. 

(b)  The  election  provided  under  this 
section  shall  be  made  as  to  any  compli- 
ance year  commencing  with  1968  by 
stating  that  a  §  1000.1301  election  is  made 
on  the  cover  page  of  the  last  quarterly 
report  for  such  year  on  Form  FDI-102 
timely  filed  by  the  direct  investor  pur- 
suant to  §  1000.602fb)  (2)  and  by  filing 
with  said  Form  FDI-102,  if  not  previ- 
ously filed,  an  appropriately  revised  base 
period  report  on  Form  FDI-101.  An  elec- 
tion made  pursuant  to  this  section  shall 
be  binding  and  effective  as  to  all  assets 
meeting  the  requirements  of  paragraph 
(a)  of  this  section  and  shall  be  binding 
and  effective  as  to  the  year  for  which 
the  election  is  made  and  for  all  succeed- 
ing years.  Such  an  election  may  not 
thereafter  be  changed  without  the  con- 
sent of  the  Secretary. 

§  1000.1302      Foreign  air  transport  allow- 
able. 

(a)  Positive  direct  investment  by  a  di- 
rect investor  who  is  an  "air  carrier"  or 
"supplemental  air  carrier"  engaged  in 
"foreign  air  transportation"  as  those 
terms  are  defined  in  the  Federal  Aviation 
Act  of  1958,  as  amended,  49  U.S.C.  §  1301 
(3) ,  (21) ,  and  (32) ,  and  who  elects  under 
§  1000.502(a)  (2)  or  (3),  is  authorized 
during  any  year  commencing  with  the 
year  1971  in  an  amount  not  to  exceed  40 
percent  of  aggregate  annual  foreign  air 
transport  earnings  for  the  immediately 
preceding  year:  Provided,  That  such 
positive  direct  investment  is  primarily 
related  to  the  direct  investor's  operations 
in  foreign  air  transportation. 

(b)  "Aggregate  annual  foreign  air 
transport  earnings"  for  any  year  shall 
mean  operating  profit  from  international 
and  territorial  route  operations  as  prop- 
erly reported  by  the  direct  investor  for 
such  year  for  Civil  Aeronautics  Board 
(CAB)  Income  statement  account  num- 
ber 7999  minus  (1)  annual  net  interest 
expense  (Including  amortization  of  debt 
discoimt  less  capitalized  interest)  or 
amortization  charges  related  to  Invest- 
ment in  international  and  territorial 
route  operations  as  properly  reported  on 
and  Included  in  CAB  Schedule  P-3  or 
comparable  nondlvlsional  report;  (2) 
taxes  assessed  by  foreign  countries  and 
primarily  related  to  the  direct  investor's 
operations  in  foreign  air  transportation; 
and  (3")  Federal  subsidy  as  properly  re- 
ported In  CAB  account  number  4100. 

(c)  (1)  If.  during  any  year  commenc- 
ing with  the  year  1969  the  amount  of 
positive  direct  Investment  authorized 
under  §  1000.504  to  a  dirert  investor 
governed  by  this  section  exceeds  the 
amount  of  direct  Investment  'whether 
positive  or  negative*  not  primarily  re- 
lated to  the  direct  Investor's  operations 
In  foreign  air  transportation  made  by 
the  direct  investor  during  such  year 
under  5  1000.504,  the  direct  investor  is 
authorized  to  make  additional  positive 
direct  investment  as  provided  In  para- 
graph (a)  of  this  section  during  such 
year  or  succeeding  years:  Provided.  That 
the  aggregate  amount  of  additional  posi- 
tive direct  Investment  authorized  by  this 
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subparagraph  shall  not  be  more  than  the 
amount  of  such  excess,  and  that  the 
amoimt  of  positive  direct  Investment  au- 
thorized to  the  direct  Investor  under 
§  1000.504  shall  be  reduced  by  the 
amount  of  additional  positive  direct  in- 
vestment made  under  this  subparagraph. 
(2)  If,  during  any  year  commencing 
with  the  year  1969,  the  amoimt  of  posi- 
tive direct  investment  authorized  to  a 
direct  investor  under  paragraph  (a)  of 
this  section  exceeds  the  amount  of  di- 
rect investment  (whether  positive  or 
negative)  made  by  the  direct  Investor 
during  such  year  under  paragraph  (a) 
of  this  section,  the  direct  investor  is  au- 
thorized to  make  additional  positive  di- 
rect investment  as  provided  in  paragraph 

(a)  of  this  section  during  succeeding 
years  in  an  aggregate  amoimt  of  not 
more  than  the  amount  of  such  excess. 

(d)  A  direct  investor  governed  by  this 
section  shall  recalculate  the  amount 
of  positive  direct  investment  authorized 
to  be  made  in  any  year  commencing  with 
the  year  1971  under  §  1000.504  (a)  and 

(b)  to  exclude  from  the  calculation  of 
direct  investment  during  the  years  1965 
and  1966  under  §  1000.504(a),  and  from 
the  calculation  of  annual  earnings  dur- 
ing any  year  under  §  1000.504(b)(4), 
transfers  of  capital  primarily  related  to 
the  direct  investor's  operations  in  foreign 
air  transportation,  aggregate  annual  for- 
eign air  transport  earnings  and  all  com- 
ponent accounts  and  charges  associated 
with  such  earnings,  and  all  reserves  or 
charges  against  earnings  associated  with 
such  transfers. 

(e)  A  direct  investor  governed  by  this 
section  shall  file  on  or  before  June  30, 
1969,  a  revised  Base  Period  Report  on 
Form  PDI-101  to  exclude  any  direct  in- 
vestment primarily  related  to  foreign 
air  transportation,  and  shall  thereafter 
file  separate  Cumulative  Quarterly  Re- 
ports and  Annual  Reports  on  Forms 
FDI-102  and  FDI-102P  as  provided  In 
!  1000.602(b) '  (2)  and  (3)  with  respect 
to  direct  investment  governed  by  this 
section  and  with  respect  to  direct  invest- 
ment not  so  governed. 

§  1000.1303      Adjustment  to  incremental 
earnings  allowable. 

(a)  For  direct  investors  governed  by 
§  1000.1302,  "aggregate  annual  earnings" 
under  §  1000.506(a)  (1)  shall  mean  the 
sum  of  "aggregate  annual  foreign  air 
transport  earnings"  as  defined  in 
§  1000.1302(b)  plus  the  algebraic  sum  of 
such  direct  investor's  annuEil  earnings 
(as  calculated  under  §§  1000.504(b)  (4) 
and  1000.1302(d))  during  a  year  in  all 
scheduled  areas. 

(b)  All  reference  to  §  1000.504  in 
§  1000.506(a)  (4)  and  (c)  shall  be  deemed 
to  include  reference  to  §  1000.1302(a). 


Subpart  N — Overseas  Finance 
Subsidiaries 

§  1000.1401      Definitions. 

(a)  "Overseas  finance  subsidiary"  of 
a  direct  investor  means  an  affiliated  for- 
eign national  which: 


(1)  Is  Incorporated  under  the  laws  of 
a  foreign  country  other  than  Canada; 

(2)  Is  directly  or  Indirectly  wholly 
owned  (disregarding  directors'  qualify- 
ing shares)  by  the  direct  investor; 

(3)  Has  as  its  principal  business  mak- 
ing overseas  borrowing  (as  defined  in 
paragraph  (b)  of  this  section)  and  in- 
vesting overseas  proceeds  (as  defined  in 
paragraph  (c)  of  this  section)  in  (1) 
debt  obligations  of  the  direct  investor 
and  (ii)  debt  obligations  of  or  equity 
securities  in  affiliated  foreign  nationals 
of  the  direct  investor ;  and 

(4)  Has  been  qualified  as  an  overseas 
finance  subsidiary  pursuant  to 
§  1000.1402(a). 

(b)  "Overseas  borrowing"  means  bor- 
rowing by  an  overseas  finance  subsidiary 
which,  if  made  by  a  direct  investor, 
would  qualify  as  long  term  foreign  bor- 
rowing under  §  1000.324. 

(c)  "Overseas  proceeds"  means  the 
funds  or  other  property  received  by  an 
overseas  finance  subsidiary  from  the  first 
purchaser  or  holder  hi  exchange  for  the 
debt  obligation  issued  or  created  in  con- 
nection with  an  overseas  borrowing,  less 
reductions  provided  for  in  §  1000.1404. 

(d)  "Available  overseas  proceeds" 
means  overseas  proceeds  held  by  the 
overseas  finance  subsidiary. 

(e)  "Proceeds  borrowing"  means  a  bor- 
rowing by  a  direct  investor  from  Its  over- 
seas finance  subsidiary  of  overseas 
proceeds,  (1)  which  borrowing  is  con- 
tinuously outstanding  for  at  least  12 
months  after  the  date  of  the  borrowing 
and  (2)  in  exchange  for  which  borrowing 
the  overseas  finance  subsidiary  receives 
and  thereafter  holds  a  debt  obligation  of 
the  direct  investor  until  such  borrowing 
is  repaid  or  until  such  debt  obligation  is 
canceled. 

§  1000.1402      Qualification. 

(a)  Certificate.  An  affiliated  foreign 
national  may  be  qualified  as  an  overseas 
finance  subsidiary  for  any  year,  com- 
mencing with  the  year  1970,  If  its  direct 
investor  shall  have  delivered  to  the  Sec- 
retary in  such  year  or  in  any  prior  year 
a  certificate  executed  by  the  direct  in- 
vestor, or  its  duly  authorized  represent- 
ative, which  certificate  states  that: 

(1)  The  affiliated  foreign  national  has 
been  organized  as  provided  in  §  1000.1401 
(a)(1),  is  owned  as  provided  in  para- 
graph (a)  (2)  of  that  section  and  is  op- 
erating so  that  its  principal  business  is 
as  provided  in  paragraph  (a)  (3)  of  that 
section;  and 

(2)  The  direct  investor  will  take  all 
action  necessary  to  cause  such  affiliated 
foreign  national  at  all  times  to  operate 
in  the  manner  provided  in  §  1000.1401 
(a)(3). 

(b)  Records.  A  direct  Investor  shall 
maintain  books  and  records  that  identify 
separately  each  overseas  borrowing  and 
proceeds  borrowing,  the  uses  to  which 
all  overseas  proceeds  have  been  put,  and 
all  repayments  of  proceeds  borrowing 
and  overseas  borrov.'ing. 

(c)  Revocation.  Qualification  as  an 
overseas  finance  subsidiary  may  not 
thereafter  be  withdrawn  or  canceled  by 
the  direct  investor  except  as  permitted 
by  the  Secretary  by  authorization,  ex- 
emption or  otherwise.  The  Secretary  may 


revoke  the  qualification  of  an  affiliated 
foreign  national  as  an  overseas  finance 
subsidiary  if  he  determines,  in  his  dis- 
cretion, that  such  affiliated  foreign  na- 
tional was  not  organized  as  provided  in 
§  1000.1401(a)  (1).  is  not  owned  as  pro- 
vided in  paragraph  (a)  (2)  of  that  sec- 
tion, is  not  operating  so  that  its  principal 
business  Is  as  provided  in  paragraph  (a) 
(3)  of  that  section,  or  has  not  complied 
with  paragraph  (b)  of  this  section. 

(d)  Effect  on  certain  specific  authori- 
sations. Any  foreign-incorporated  fi- 
nance subsidiary  of  a  direct  investor 
which,  pursuant  to  specific  authoriza- 
tion issued  under  §  1000.801,  has  been 
deemed  to  be  a  person  within  the  United 
States  or  an  unaffiliated  foreign  lender, 
shall,  beginning  January  1,  1970,  be  gov- 
erned in  all  respects  by  the  provisions  of 
this  subpart  In  lieu  of  the  provisions  and 
conditions  of  such  specific  authorization, 
except  that  no  certificate  need  be  filed 
pursuant  to  paragraph  (a)  of  this 
section. 

§  1000.1403     Transfers  of  overseas  pro- 
ceeds ;  foreign  balances. 

(a)  Transfers  of  overseas  proceeds. 
(1)  The  transfer  of  funds  or  other  prop- 
erty in  proceeds  borrowing  shall  not  be 
a  transfer  of  capital  under  §  1000.312(b) . 
For  all  purposes  of  this  part,  the  funds 
or  other  property  received  by  the  direct 
Investor  in  exchange  for  the  debt  obliga- 
tion issued  or  created  in  connection  with 
a  proceeds  borrowing  shall  be  treated  as 
available  proceeds  of  long-term  foreign 
borrowing  (as  defined  in  §  1000.324(d)). 

(2)  Notwithstanding  the  provisions  of 
§  1000.505.  the  transfer  of  overseas  pro- 
ceeds by  an  overseas  finance  subsi(fiary 
in  the  acquisition  of  an  equity  Interest  In 
or  a  debt  obligation  of  another  affiliated 
foreign  national  of  the  direct  investor 
shall  not  be  included  by  the  direct  inves- 
tor in  the  calculation  of  net  transfer  of 
capital  under  §  1000.313. 

(3)  Notwithstanding  the  provisions  of 
§  1000.505,  the  return  of  overseas  pro- 
ceeds to  an  overseas  financie  subsidiary 
upon  the  satisfaction,  liquidation,  sale  or 
other  disposition  of  an  equity  interest  or 
debt  obligation  acquired  pursuant  to  sub- 
paragraph (2)  of  this  paragraph  shall 
not  be  included  by  the  direct  investor  in 
the  calculation  of  net  transfer  of  capital 
under  §  1000.313. 

(b)  Foreign  balances;  prohibited  posi- 
tive net  transfer  of  capital.  (1)  Foreign 
balances,  as  defined  in  §  1000.203(a)  (1), 
held  in  liquid  form  by  an  overseas  finance 
subsidiary,  other  than  (i)  available  over- 
seas proceeds  and  (ii)  funds  contributed 
to  an  overseas  finance  subsidiary  as  origi- 
nal or  additional  equity  capital,  shall  be 
included  in  the  computation  of  liquid 
foreign  balances  held  by  the  direct  inves- 
tor for  purposes  of  §  1000.203(c). 

(2)  For  purposes  of  §  1000.203(d)  (1), 
available  overseas  proceeds  shall  be 
deemed  to  be  available  proceeds  of  long- 
term  foreign  borrowing  held  by  the  direct 
investor. 

§  1000.1404      Repayment  of  overseas  bor- 
rowing and  proceeds  borrowing. 

(a)  For  the  purposes  of  this  subpart, 
repayment  by  a  direct  investor  of  over- 
seas borrowing  shall  mean  (i)  the  com- 
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plete  or  partial  repayment  by  the  direct 
Investor  directly  of  overseas  borrowing 
and  (il)  complete  or  partial  repayment 
by  the  direct  investor  of  proceeds  bor- 
rowing to  enable  the  overseas  finance 
subsidiary  to  repay  over^-eas  borrow- 
ing. Notwithstanding  the  provisions  of 
§  1000.312(a)  (6)  and  (7),  a  repayment 
by  the  direct  investor  of  overseas  bor- 
rowing or  a  repayment  by  the  direct  in- 
vestor of  proceeds  borrowing  shall  have 
the  effect  prescribed  by  subparagraphs 
(1)  through  (6)  of  this  paragraph: 

(1)  Any  repayment  by  the  direct  in- 
vestor of  overseas  borrowing  or  proceeds 
borrowing  shall  constitute  a  reduction  of 
available  proceeds  of  long-term  foreign 
borrowing  held  by  the  direct  investor 
pursuant  to  §  1000.1403(a)(1).  Overseas 
proceeds  which  became  available  pro- 
ceeds of  long-term  foreign  borrowing 
pursuant  to  such  section  shall  be  reduced 
in  the  same  amount. 

(2)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrow- 
ing or  proceeds  borrowing  that  exceeds 
the  aggregate  amount  of  reduction  of 
available  proceeds  pursuant  to  subpara- 
graph ( 1 )  of  this  paragraph  shall  consti- 
tute a  transfer  of  capital  to  each 
scheduled  area  in  proportion  to  and  to 
the  extent  that  the  direct  investor  has 
expended  or  allocated  to  each  such 
scheduled  area  available  proceeds  of 
long-term  foreign  borrowing.  Overseas 
proceeds  so  expended  or  allocated  shall 
be  reduced  in  the  amount  of  transfers 
of  capital  to  scheduled  areas  prescribed 
by  this  subparagraph. 

(3)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrowing 
or  proceeds  borrowing  that  exceeds  the 
aggregate  amount  of  reduction  of  avail- 
able proceeds  pursuant  to  subparagraph 
(1)  of  this  paragraph  and  the  aggregate 
amount  of  transfers  of  capital  pursuant 
to  subparagraph  (2)  of  this  paragraph 
shall  constitute  a  transfer  of  capital 
under  §  1000.312(a)  to  each  scheduled 
area  in  proportion  to  and  to  the  extent 
that  the  overseas  finance  subsidiary  has, 
as  of  the  time  of  repayment,  transferred 
overseas  proceeds  to  other  affiliated  for- 
eign nationals  of  the  direct  investor  pur- 
suant to  §  1000.1403(a)  (2) .  Overseas  pro- 
ceeds held  by  such  affiliated  foreign  na- 
tionals shall  be  reduced  by  an  amount 
equal  to  the  transfers  of  capital  pre- 
scribed by  this  subparagraph. 

(4)  The  amount  of  any  repayment  by 
the  direct  investor  of  overseas  borrowing 
or  proceeds  borrowing  that  exceeds  the 
aggregate  amount  of  (i)  the  reduction 
of  available  proceeds  pursuant  to  sub- 
paragraph (1)  of  this  paragraph  and  (ii) 
transfers  of  capital  pursuant  to  subpara- 
graphs (2)  and  (3)  of  this  paragraph, 
shall  constitute  a  transfer  of  capital 
under  §  lC00.312(a)  to  the  scheduled  arfA 
in  which  the  overseas  finance  subsidiary 
is  Incorporated.  Overseas  proceeds  held 
by  the  overseas  finance  subsidiary  at  the 
time  of  the  repayment  shall  be  reduced 
by  an  amount  equal  to  the  transfer  of 
capital  prescribed  by  this  subparagraph. 

(5)  For  purposes  of  subparagraphs  (2) , 
(3),  and  (4)  of  this  paragraph,  transfers 
of  capital  resultln?'  from  the  delivery  of 
equity  securities  of  .i  direct  investor  to 


holders  of  debt  instruments  issued  by  the 
overseas  finance  subsidiary  in  connection 
with  an  overseas  borrowing,  pursuant  to 
the  exercise  of  conversion  or  similar 
rights,  shall  be  deemed  to  have  been 
made  in  the  year  immediately  following 
the  year  in  which  the  conversion  or  simi- 
lar rights  are  exercised. 

(6)  The  aggregate  amount  of  transfers 
of  capital  and  reduction  of  available  pro- 
ceeds of  long  term  foreign  borrowing 
pursuant  to  subparagraphs  (1)  through 
(4)  of  this  paragraph  and  paragraph  (b) 
of  this  section  shall  not  exceed  the 
amount  of  overseas  proceeds  (calculated 
without  regard  to  the  provisions  of  sub- 
paragraphs (1)  through  (4)  of  this  para- 
graph) :  Provided,  That  any  transfer  of 
funds  or  other  property,  in  partial  or 
complete  repayment  by  the  direct  inves- 
tor of  proceeds  borrowing,  which  repay- 
ment is  made  after  complete  repayment 
of  the  overseas  borrowing,  shall  be  a 
transfer  of  capital  to  the  scheduled  area 
in  which  such  overseas  finance  subsidiary 
is  incorporated. 

(b)  For  purposes  of  this  subpart,  re- 
payment by  the  overseas  finance  sub- 
sidiary of  overseas  borrowing  shall  mean 
the  complete  or  partial  repayment  of 
overseas  borrowing  other  than  with  f  imds 
or  other  property  supplied  to  the  over- 
seas finance  subsidiary  by  the  direct 
investor  to  enable  the  overseas  finance 
subsidiary  to  repay  overseas  borrowing. 
A  repayment  by  the  overseas  finance 
subsidiary  of  overseas  borrowing  shall 
have  the  effect  pfescribed  by  subpara- 
graphs (1)   and  (2)   of  this  paragraph: 

( 1 )  The  complete  or  partial  repayment 
by  an  overseas  finance  subsidiary  of  over- 
seas borrowing  shall  reduce  available 
overseas  proceeds,  but  not  to  an  amount 
less  than  zero.  Overseas  proceeds  held  by 
the  overseas  finance  subsidiary  shall  be 
reduced  by  an  amount  equal  to  the  reduc- 
tion of  available  overseas  proceeds 
prescribed  by  this  subparagraph. 

(2)  The  amount  of  any  repayment  by 
an  overseas  finance  subsidiary  of  over- 
seas borrowing  that  exceeds  the  reduc- 
tion of  available  overseas  proceeds 
pursuant  to  subparagraph  (1)  of  this 
paragraph  shall  be  treated  as  a  repay- 
ment by  the  direct  investor  of  overseas 
borrowing  with  the  effects  prescribed  by 
paragraph  (a)  of  this  section. 

(c)  Notwithstanding  the  provisions  of 
§  1000.505,  the  complete  or  partial  re- 
payment by  an  affiliated  foreign  national 
(other  than  an  overseas  finance  sub- 
sidiary) of  overseas  borrowing  shall  be 
treated  as  a  repayment  by  the  direct  in- 
vestor of  overseas  borrowing,  with  the 
effects  prescribed  by  paragraph  (a)  of 
this  section:  Provided,  That  such  repay- 
ment shall  also  be  treated  as  a  transfer 
from  such  affiliated  foreign  national  to 
the  direct  investor  in  the  amout  of  such 
repayment. 

§1000.1405      Authorized  repayments. 

(a)  Overseas  borrowing  shall  be 
deemed  to  be  a  borrowing  by  an  aflfiliated 
foreign  national  within  the  meaning  of 
§  1000.1001(a).  A  borrowing  by  an  over- 
seas finance  subsidiary  other  than  an 
overseas  borrowing  shall  not  be  deemed 
to  be  a  borrowing  by  an  affiliated  foreign 
national  for  any  purposes  of  this  part. 


(b)  Subject  to  the  provisions  of 
9  1000.1003,  positive  direct  investment 
during  any  year  in  aCaiiated  foreign  na- 
tionals in  any  scheduled  area  is  author- 
ized, notwithstanding  the  provisions  of 
§  1000.201,  to  the  extent  such  positive  di- 
rect investment  is  attributable  to  a  trans- 
fer of  capital  In  repayment  of  overseas 
borrowing  pursuant  to  a  guarantee :  Pro- 
vided, That  the  direct  investor  shall  have 
complied  with  the  certification  require- 
ments set  forth  in  S  1000.1002(b). 

(c)  For  purposes  of  §  1000.1002  (b) 
and  (c) ,  the  term  "transfer  of  capital" 
shall  mean  a  transfer  of  capital  attribut- 
able to  a  repajmaent  of  overseas 
borrowing  pursuant  to  §  1000.1404(a). 

(d)  All  reference  to  Subpart  J  in 
S  1000.1002(d)  and  all  reference  to 
§  1000.1002  in  §  1000.1003  shall  be  deemed 
to  include  reference  to  paragraph  (b)  of 
this  section. 

GENERAL  AUTHORIZATIONS 

1  Transfers  of  capital.  (REVOKED, 
superseded  by  Subpart-J,  Repayment 
of  Borrowings). 

2  Limited  authorization  to  refrain  from 
repatriation.  (REVOKED) 

3  Authorized  transfers  of  capital. 
(REVOKED) 

4  Canada — Application  of  foreign  di- 
rect investment  regulations.  (Pro- 
posed but  withdrawn  prior  to  adop- 
tion; superseded  by  Subpart-K,  Direct 
Investment  in  Canada). 

GENERAL  INTERPRETATIVE  RULES 

1  §1000.312— Transfer  of  capital. 
(REVOKED) 

2  General  Authorization  1(2)  (b) — 
Certificate.  (REVOKED) 

3  §1000.312— Transfer  of  capital. 
(REVOKED) 

IDENTITY  OF  COUNTRIES  IN  SCHED- 
ULES A,  B,  AND  C 

For  the  information  of  the  public, 
there  follow  the  names  of  the  countries 
allocated  to  Schedule  A,  Schedule  B,  and 
Schedule  C  by  §  1000.319  of  the  Foreicn 
Direct     Investment      Regulations. 

I.  Schedule  A  Countries. 

Peoples  Republic  of 

Southern     Yemen 

(formerly  Aden). 
Afghanistan. 
Algeria. 
Angola. 
Argentina. 
Ascension. 
Barbados. 
Bhutan. 
BoUvla. 
Botswana. 
Brazil. 

British  Honduras. 
British  West  Indies 

(Leeward    and 

Windward  Is.). 
Brunei. 
Busma. 
Burundi. 
Cambodia. 
Cameroon. 
Canton  Islands. 
Cape  Verde  Island. 
Central  African 

Republic. 


Ceylon. 

Chad. 

Chile. 

China,  Republic  of. 

Colombia. 

Comoro  Island 

Archipelago. 
Congo  (Brazzaville) 
Congo  (Kinshasa). 
Costa  Rica. 
Cueta. 
Cyprus. 
Dahomey. 

Dominican  Republic. 
Ecuador. 
El  Salvador. 
Enderbury  Islands. 
Equatorial  Guinea. 

(Spanish  Guinea) 

(Fernando  Poo, 

Rio  Muni). 
Ethiopia. 
Falkland  Islands 
FIJI. 
Finland. 
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French  Antilles 
(Guadeloupe, 
Msirtinique, 
French  Guiana) . 

French  Polynesia. 

French  SomaUland. 

Gabon. 

Gambia. 

Ghana. 

Gibraltar. 

Gilbert  and  EUice 
Islands. 

Gough  Island. 

Greece. 

Greenland. 

Guatemala. 

Guinea. 

Guyana. 

Haiti. 

Honduras. 

Iceland. 

Ifnl. 

India. 

Indonesia. 

Israel. 

Ivory  Coast. 

Jamaica. 

Jordan. 

Kenya. 

Korea,  Republic  of. 

Laos. 

Lebanon. 

Lesotho. 

Liberia. 

Macao. 

Malagasy  Republic. 

Malawi. 

Malaysia. 

Maldive  Islands. 

Mali. 

Malta. 

Mauritania. 

Mauritius. 

Melilla. 

Mexico. 

Morocco. 

Mozambique. 

Muscat  and  Oman. 

Nampo  Shoto  Islands 
(including  Bonin, 
Volcano,  Vila,  Mar- 
cus and  Nishino- 
shima  Islands) . 

Nauru. 

Nepel. 

Netherlands  Antilles. 

New  Caledonia. 

New  Guinea,  Terri- 
tory of. 

New  Hebrides. 

(•)  Information  concerning  restrictions  on  busi- 
ness activities  in  Southern  Rhodesia  may  be 
obtained  from  the  Office  of  Foreign  Assets 
Control   of   the   Department  of   the   Treasury. 


Nicaragua. 

Niger. 

Nigeria. 

Pakistan. 

Panama. 

Paraguay. 

Peru. 

Philippines. 

Pitcairn  Islands. 

Portuguese  Guinea. 

Principe. 

Reunion. 

Rwanda. 

Ryukyu  Islands  (in- 
cluding Okinawa) . 

St.   Helena. 

St.    Pierre    and    Ml- 
quelon. 

Sao  Tome. 

Senegal. 

Seychelles. 

Sierra  Leone. 

Singapore. 

Solomon  Islands. 

Somali  Republic. 

Southern   Rhodesia.  ( • ) 

Spanish  Sahara. 

Sudan. 

Surinam. 

Swaziland. 

Syria. 

Tanzania. 

Thailand. 

Timor  (Portugese). 

Tonga. 

Togo. 

TMnldad  and 
Tobago. 

Tristan  da  Cunha. 

Truclal    States    (ex- 
cluding Abu 
Dhabi). 

Tunisia. 

Turkey. 

Uganda. 

United  Arab  Repub- 
lic. 

Upper  Volta. 

Uruguay. 

Venezuela. 

Vietnam,  Republic 
of. 

Western  Samoa. 

Yemen. 

Yugoslavia. 

Zambia. 


II.  Schedule  B  Countries. 


Abu  Dhabi. 

Australia., 

Bahamas.' 

Bahrain. 

Bermuda. 

Canada. 

Hong  Kong. 

Iran. 

Iraq. 

Ireland. 


m.  Schedule  C 
Andorra. 
Austria. 
Belgium. 
Denmark. 
France. 
Germany  (Federal 

Republic) . 
Italy. 

Liechtenstein. 
Luxembourg. 


Japan. 
Kuwait. 

Kuwait-Saudi     Ara- 
bia Neutral  Zone. 
Libya. 

New  Zealand. 
Qatar. 

Saudia  Arabia. 
Spain    ( effective 
January   1,   1970). 
United  Kingdom. 


Countries. 
Monaco. 
Netherlands. 
Norway. 
Portugal. 
San  Marino. 
South  Africa. 
South-West  Africa. 
Spain  (prior  to 
January  1,   1970). 
Sweden. 
Switzerland. 


Also  the  following  areas  iphich  are  sub- 
ject to  Treasury  and/or  Commerce  De- 
partment economic  controls.  Albania, 
Bulgaria,  any  part  of  China  which  is 
dominated  or  controlled  by  International 
Communism,  Cuba,  Czechoslovakia,  Es- 
tonia, Hungary,  any  part  of  Korea  which 
Is  dominated  or  controlled  by  Inter- 
national Communism,  Latvia,  Lithuania, 
Outer  Mongolia,  Poland  (including  any 
area  under  its  provisional  administra- 
tion) ,  Romania,  Soviet  Zone  of  Germany 
and  the  Soviet  Sector  of  Berlin,  Tibet, 
the  Union  of  Soviet  Socialist  Republics 
and  the  Kurile  Islands  Southern  Sak- 
halin, the  areas  in  East  Prussia  which 
are  under  the  provisional  administration 
of  the  Union  of  Soviet  Socialist  Repub- 
lics, and  any  part  of  Vietnam  which  is 
dominated  or  controlled  by  International 
Communism. 

rv.  Areas  not  subject  to  the  regula- 
tions. 

American  Sam.oa. 
Guam. 
Puerto  Rico. 

Trust  Territory  of  the  Pacific  Islands  (Caro- 
line Islands,  Mariana  Islands,  and  Marshall 
Islands). 
Virgin  Islands. 
Wake  Island. 
Canal  Zone. 
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Executive  Order  11387 

GOVERNING  CERTAIN   CAPITAL  TRANSFERS  ABROAD 

By  virtue  of  the  authority  vested  in  the  President  by  section  5(b)  of 
the  act  of  October  6, 1917,  as  amended  (12  U.S.C.  95a),  and  in  view  of 
the  continued  existence  of  the  national  emergency  declared  by  Procla- 
mation No.  2914  of  December  16, 1950,  and  the  importance  of  strength- 
ening the  balance  of  payments  position  of  the  United  States  during 
this  national  emergency,  it  is  hereby  ordered  : 

1.  (a)  Any  person  subject  to  the  jurisdiction  of  the  United  States 
who,  alone  or  together  with  one  or  more  affiliated  persons,  owns  or 
acquires  as  much  as  a  10%  interest  in  the  votin<T  securities,  capital  or 
earnings  of  a  foreign  business  venture  is  prohibited  on  or  after  the 
effective  date  of  this  Order,  except  as  expressly  authorized  by  the 
Secretary  of  Commerce,  from  engaging  in  any  transaction  involving 
a  direct  or  indirect  transfer  of  capital  to  or  within  any  foreign  coun- 
try or  to  any  national  thereof  outside  the  United  States. 

(b)  The  Secretary  of  Commerce  is  authorized  to  require,  as  he 
determines  to  be  necessary  or  appropriate  to  strengthen  the  balance 
of  payments  position  of  the  United  States,  that  any  person  subject  to 
the  jurisdiction  of  the  United  States  who,  alone  or  together  with  one 
or  more  affiliated  persons,  owns,  or  acquires  as  much  as  a  10%  interest 
in  the  voting  securities,  capital  or  earnings  of  one  or  more  foreign 
business  ventures  shall  cause  to  be  repatriated  to  the  United  States 
such  part  as  the  Secretary  of  Commerce  may  specify  of  (1)  the  earn- 
ings of  such  foreign  business  ventures  which  are  attributable  to  such 
person's  investments  therein  and  (2)  bank  deposits  and  other  short 
term  financial  assets  which  are  held  in  foreign  countries  by  or  for  the 
account  of  such  person.  Any  person  subject  to  the  jurisdiction  of  the 
United  States  is  required  on  or  after  the  effective  date  of  this  Order,  to 
comply  with  any  such  requirement  of  the  Secretary  of  Commerce. 

(c)  The  Secretary  of  Commerce  shall  exempt  from  the  provisions 
of  this  section  1,  to  the  extent  delineated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (hereinafter  referred  to  as  the  Board), 
banks  or  financial  institutions  certified  by  the  Board  as  being  subject  to 
the  Federal  Reserve  Foreign  Credit  Restraint  Programs,  or  to  any  pro- 
gram instituted  by  the  Board  under  section  2  of  this  Order. 

2.  The  Board  is  authorized  in  the  event  that  it  determines  such  ac- 
tion to  be  necessary  or  desirable  to  strengthen  the  balance  of  payments 
position  of  the  United  States : 

(a)  to  investigate,  regulate  or  prohibit  any  transaction  by  any  bank 
or  other  financial  institution  subject  to  the  jurisdiction  of  the  United 
States  involving  a  direct  or  indirect  transfer  of  capital  to  or  within 
any  foreign  country  or  to  any  national  thereof  outside  the  United 
States;  and 

(b)  to  require  that  any  bank  or  financial  institution  subject  to  the 
jurisdiction  of  the  United  States  shall  cause  to  be  repatriated  to  the 
United  States  such  part  as  the  Board  may  specify  of  the  bank  deposits 
and  other  short  term  financial  assets  which  are  held  in  foreign  countries 
by  or  for  the  account  of  such  bank  or  financial  institution.  Any  bank 
or  financial  institution  subject  to  the  jurisdiction  of  the  United  States 
shall  comply  with  any  such  requirement  of  the  Board  on  and  after  its 
effective  date. 


21 


3.  The  Secretary  of  Coinmcrc«  and  tlie  Board  are  respectively  au- 
thorized, under  authority  delegated  to  each  of  them  under  this  Order 
or  otherwise  available  to  them,  td  carry  out  the  provisions  of  this 
Order,  and  to  prescribe  such  definitions  for  an^'  terms  used  herein,  to 
issue  such  rules  and  regulations,  orders,  rulings,  licenses  and  instruc- 
tions, and  to  take  such  oth-iT  actions,  as  each  of  them  determines  to  be 
necessary  or  appropriate  to  carry  out  the  puriK>scs  of  this  Order  and 
their  respective  responsibilities  hereunder.  The  Secretary  of  Com- 
merce and  the  Board  may  each  redelegate  to  any  agency,  instrumen- 
tality or  official  of  the  United  States  any  authority  under  this  Order, 
and  may,  in  administering  this  Order,  utilize  the  services  of  any  other 
agencies,  Federal  or  State,  which  are  available  and  appropriate. 

4.  The  Secretary  of  State  shall  advise  the  Secretary  of  Commerce 
and  the  Board  with  respect  to  matters  under  this  Order  involving  for- 
eign policy.  The  Secretary  of  Commerce  and  the  Board  shall  consult  as 
necessary  and  appropriate  with  each  other  and  with  the  Secretary  of 

the  Treasury. 

5.  The  delegations  of  authority  in  this  Order  shall  not  affect  the 
authority  of  any  agency  or  official  pursuant  to  any  other  delegation  of 
presidential  authority,  presently  in  effect  or  hereafter  made,  under  sec- 
tion 5(b)  of  the  act  of  October  6,  1917,  as  amended  (12  U.S.C.  95a). 


The  White  House 
10:45  a.m., 
Jan.  1, 1968, 
L.nj.  Ranch. 

[F.R.  Doc.  6^-112  ;  Filed.  Jan.  1. 1968 ;  6 :  05  p.m.] 


22 


Title  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  X — Office  of  Foreign  Direct 
Investments,  Department  of  Com- 
merce 

FOREIGN  DIRECT  INVESTMENT  RULES 
OF  PRACTICE  AND  GENERAL  PRO- 
CEDURES 

PART  1020— INVESTIGATIVE 
PROCEDURES 

Sec. 

1020.111  Investigations. 

1020. 1 12  Investigative  policy. 

1020.113  By  whom  conducted. 

1020.114  Notification  of  purpose. 

1020.121  Orders  to  furnish  Information. 

1020.122  Authority    to    Initiate    investlgtw 

tions    and   to   Issue   or   modify 
agency  process. 

1020.123  Motions  relating  to  agency  process. 

1020.124  Review;  finality. 

1020.131  Investigative  hearings. 

1020.132  Bights  of  witnesses  In  investiga- 

tions. 
1020.141    Noncompliance    with     orders    or 

directions. 
1020.151     Termination  of  investigations. 

Authobitt:  The  provisions  of  this  Part 
1020  issued  pursuant  to  sec.  6  of  the  Act 
of  Oct.  6.  1917,  40  Stat.  416,  as  amended,  12 
U.S.C.  QSa;  E.O.  11387,  Jan.  1,  1968.  83  FJt. 
47;  Department  Organization  Order  26-3A 
(formerly  Department  Order  184-A),  Jan.  1, 
1968, 33  F  Jt.  64. 


§  1020.111      Investigations. 

The  OCBce  *  may,  in  its  discretion,  ini- 
tiate investigations  relating  to  com- 
pliance by  any  person  *  with  the  Foreign 
Direct  Investments  Program  (herein- 
after referred  to  as  the  Program)  as  em- 
bodied in  E.O.  11387  and  Part  1000  of 
this  chapter,  any  rule,  regulation,  or 
order  thereimder,  term  or  condition  of 
any  authorization  or  exemption  Is&ued 
thereimder,  any  decree  of  court  relating 
thereto,  or  any  other  agency  action 
thereunder. 

§1020.112     Investigative  policy. 


lAs  \ised  In  Parts  1020-1060  of  this  chap- 
ter, the  "Office"  means  the  Office  of  Foreign 
Direct  Investments,  U.S.  Department  of 
Commerce. 

•As  used  In  Parts  1020-1060  of  the  chap- 
tor,  "penon"  means  any  Individual,  corpora- 
tion, partnership,  husineea  venturv,  trust,  or 
esut*. 


The  Office  encourages  voluntary  co- 
operation with  its  investigations.  Where 
the  circumstances  appear  so  to  require, 
however,  the  Office  may  invoke  compul- 
sory process  as  authorized  by  law.. 


§  1020.113     By  whom  conducted. 

Investigations  will  be  conducted  by 
representatives  of  the  Office  duly  desig- 
nated and  authorized  for  the  purpose. 
Such  representatives  are  authorized, 
among  other  things,  to  administer  oaths 
and  receive  affirmations  in  any  matter 
under  investigation  by  the  Office. 

§1020.114     Notification  of  purpose. 

Any  person  imder  investigation  who  is 
compelled  or  requested  to  furnish  infor- 
mation or  documentary  evidence  shaH  be 
advised  with  reject  to  the  general  pur- 
pose for  which  such  information  or  evi- 
dence is  sought. 

§  1020.121  Orders  to  furnish  informa- 
tion. 

(a)  The  Office  may  issue  orders  re- 
quiring any  person  or  persons  named 
therein : 

(1)  To  appear  before  a  designated 
representative  at  a  designated  time  and 
place  to  testify,  produce  documentary 
evidence,  and/or  produce  other  Informa- 
tion relating  to  any  transaction  involv- 
ing foreign  direct  investment;  and/or 

(2)  To  file  (whether  on  a  continuing 
basis,  at  stated  intervals,  upon  the  oc- 
currence of  specified  acts  or  omissions, 
or  otherwise)  reports  or  answers  in  writ- 
ing to  specified  questions,  relating  to  any 
matter  that  is  or  has  been  under  inves- 
tigation or  inquiry,  or  is  likely  to  lead  to 
the  production  of  Information  relating 
to  any  such  matter. 

(b)  Any  person  required  to  submit 
any  report,  whether  under  this  section 
or  under  §  1000.602(b)  of  this  chapter, 
shall  preserve,  or  cause  to  be  preserved, 
for  at  least  3  years  after  the  date  of 
filing  of  such  report  all  working  papers, 
irrespective  of  by  whom  prepared,  used 
in  the  preparation  of  such  report;  all 
exhibits,  all  schedules,  and  aU  attach- 
ments to  such  papers;  and  all  books  and 
all  records  related  to  such  report  or  to 
such  other  papers,  that  were  prepared  In 
the  ordinary  course  of  business. 

§  1020.122  Authority  to  initiate  investi- 
gations  and  to  issue  or  modify 
agency  process. 

The  Director  of  the  Compliance  Di- 
vision is  hereby  delegated,  without  power 
of  redelegation,  the  authority  to  Initiate 
investigations  imder  §  1020.111  and  to  is- 
sue orders  under  9  1020.121  and,  for  good 


cause  shown,  to  limit,  quash,  modify,  or 
withdraw  such  orders  or  to  extend  the 
time  prescribed  therein  for  compliance. 

§  1020.123      Motions   relating    to  agency 
process. 

Any  motion  to  limit,  quash,  modify, 
or  withdraw  any  order  issued  under 
§  1020.121  or  to  extend  the  time  pre- 
scribed for  compliance  must  be  filed  with 
the  Office  (to  the  attention  of  the  per- 
son issuing  said  order)  within  seven  (7) 
days  after  service  of  such  order,  or,  if 
the  return  date  is  less  than  seven  (7) 
days  after  service  of  the  order,  within 
such  other  time  prior  to  the  return  date 
as  may  be  designated  in  such  order.  Any 
allegation  of  undue  burden  must  be  ac- 
companied by  an  affidavit  setting  forth 
with  particularity  the  supporting  facts. 

§1020.124     Review;  finality. 

(a)  Upon  denial  of  a  motion  made 
under  §  1020.123,  the  moving  party  may 
appeal  to  the  decision  officer  pursuant 
to  the  procedure  set  out  in  §  1030.514  of 
tills  chapter.  The  determination  of  the 
decision  officer  shall  constitute  final 
agency  action. 

(b)  The  Director  of  the  Compliance 
Division  may  extend  the  return  date 
specified  in  aij  order  issued  pursuant  to 
§  1020.121  by  up  to  twenty  (20)  days 
later  than  the  date  of  denial  of  relief 
imder  paragraph  (a)  of  this  section 
where : 

(1)  Such  relief  is  requested  by  motion 
under  §  1020.123  for  the  purpose  of  seek- 
ing judicial  review  of  the  order  without 
first  committing  a  willful  violation 
thereof,  and 

(2)  The  public  Interest  In  effective  en- 
forcement and  administration  of  the 
Program  will  not  be  compromised 
thereby. 

§1020.131      Investigative  hearings. 

(a)  The  Office  may  conduct  investiga- 
tive hearings  In  the  course  of  any  investi- 
gation or  inquiry  relating  to  the 
administration  or  enforcement  of  the 
Program,  as  described  in  §  1020.111,  in- 
cluding inquiries  initiated  for  the  pur- 
pose of  determining  whether  to  institute 
a  proceeding  imder  Part  1030  of  this 
chapter. 

(b)  Investigative  hearings  shall  be 
nonadjudicative  proceedings,  presided 
over  by  a  representative  of  the  Office 
(hereinafter  referred  to  as  the  "presid- 
ing official")  designated  in  the  order 
issued  pursuant  to  9  1020.121. 

(c)  Investigative  hearings  shall  be 
stenographically  recorded  imleas  the 
presiding  official.  In  his  discretion  upon 
the  request  of  a  witneas,  otherwise 
orders. 
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(d)  Unless  otherwise  ordered  by  the 
Director  of  theOflSce,  investigative  hear- 
ings shall  not  be  public. 

§  1020.132     Rights  of  witnesses  in  inves- 
tigations. 

Any  person  compelled  or  requested  to 
submit  information  to  the  Office,  or  to 
testify  in  an  investigative  hearing,  shall 
be  entitled  to  be  accompanied,  repre- 
sented, and  advised  by  counsel  or  another 
person  who  has  entered  an  appearance 
vmder  §  1050.101  of  this  chapter  (referred 
to  hereafter  in  this  section  as  "coimsel") 
as  follows: 

(a)  Coimsel  for  a  witness  may  advise 
his  client,  in  confidence,  and  upon  the 
initiative  of  either  himself  or  the  witness, 
with  respect  to  any  question  asked  of  his 
client.  If  it  appears  that  counsel  is 
prompting  the  witness  under  color  of 
this  paragraph,  the  presiding  official  will 
so  note  and  take  appropriate  action  in 
respect  thereto  under  paragraph  (f )  of 
this  section.  If,  upon  advice  of  coimsel, 
the  witness  refuses  to  answer  a  question, 
coimsel  may  briefly  stat^  that  he  has 
advised  his  client  not  to  answer  the  ques- 
tion and  the  legal  grounds  for  such 
refusal. 

(b)  Where  it  is  claimed  that  the  testi- 
mony or  other  evidence  sought  is  out- 
side the  scope  of  the  investigation,  or 
that  the  witness  is  privileged  to  refuse  to 
to  answer  a  question  or  to  produce  other 
evidence,  counsel  for  the  witness  may 
object  and  briefly  and  precisely  state  the 
grounds  therefor. 

(c)  Cumulative  objections  are  un- 
necessary. Repetition  of  the  grounds  for 
any  objection  will  not  be  allowed.  At  the 
request  of  counsel  and/or  when  directed 
by  the  presiding  official,  any  objections 
will  be  treated  as  continuing  objections 
and  preserved'  throughout  the  further 
course  of  the  hearings  as  to  any  related 
line  of  inquiry, 

(d)  Any  motion  challenging  the  Of- 
fice's authority  to  conduct  the  investiga- 
tion or  the  sufficiency  or  legality  of  the 
order  to  testify  or  produce  documents  or 
other  information  must  have  been  ad- 
dressed to  the  Office  prior  to  the  hearing 
(see  §  1020.123) .  Additional  copies  of 
such  motions  may  be  filed  with  the  pre- 
siding official  as  part  of  the  record  of  the 
investigation  and  may  be  incorporated 
by  reference  into  counsel's  statements  or 
objections,  but  no  arguments  in  support 
thereof  will  be  allowed  at  the  hearing. 

(e)  After  the  presiding  official  and/or 
coimsel  for  the  Compliance  Division  have 
completed  the  examination  of  a  witness, 
counsel  for  the  witness  may  request  the 
presiding  official  to  permit  the  witness 
to  rfarify  any  of  his  answers  in  order 
that  they  may  not  remain  equivocal  or 
incomplete.  The  granting  or  denial  of 
such  request  shall  be  within  the  sole 
discretion  of  the  presiding  official,  and 
any  grant  may  be  withdrawn  if  counsel 
attempts  to  lead  the  witness  or  suggest 
answers. 

(f)  The  presiding  official  shall  take  all 
necessary  and  appropriate  actions  to 
avoid  delay,  to  prevent  or  restrain  dis- 
orderly, dilatory,  obstructive,  or  contu- 
macious conduct  and/or  otherwise  to 
regulate  the  course  of  the  hearing. 


§  1020;141      Noncompliance  with  orders 
or  directions. 

(a)  In  cases  of  failure  to  comply  fully 
with  any  compulsory  process,  including 
an  order  issued  under  §  1020.121,  or  re- 
fusal to  obey  a  direction  by  a  presiding 
official  to  answer  a  specific  question,  the 
Office  may  initiate  or  recommend  appro- 
priate action.  The  fact  tha'.  an  order  Is 
partially  defective,  or  that  a  person  may 
so  believe,  will  not  excuse  compliance 
with  the  remainder  of  the  order. 

(b)  Honest  mistakes  or  isolated  over- 
sights, made  in  a  good  faith  attempt  to 
comply  with  an  order  of  the  Office  or 
the  direction  of  a  presiding  official,  will 
normally  not  lead  to  an  enforcement 
action. 

§  1020.151      Termination     of     investiga- 
tions. 

When  the  facts  disclosed  by  an  inves- 
tigation indicate  that  further  action  is 
not  necessary  or  warranted  In  the  public 
interest,  the  investigative  file  will  be 
closed,  without  prejudice  to  further  in- 
vestigation by  the  Office  at  any  time  if 
circumstances  so  warrant. 


PART  1025— SEHLEMENT 
PROCEDURES 

Sec. 

1025.111     General  policy. 
1026.211    Informal,  voluntary  settlement. 
1025.311     Consent    agreement    policy     and 
procedures. 

Atjthority:  The  provisions  of  this  Part 
1025  issued  pursuant  to  Sec.  5  of  the  Act  of 
Oct.  6,  1917,  40  Stat.  415,  as  amended,  12 
U.S.C.  95a;  E.O.  11387,  Jan.  1,  1968,  33  P.R. 
47;  Department  Organization  Order  -25-3A 
(formerly  Department  Order  184-A) ,  Jan.  1, 
1968,  33  P.R.  54. 

§1025.111      General  policy. 

When  the  Office  has  reason  to  believe 
that  any  person  subject  to  the  jurisdic- 
tion of  the  Office  (referred  to  herein- 
after in  this  part  as  a  "party")  has  vio- 
lated any  requirement  of  the  Program, 
the  Office  may  initiate  enforcement  ac- 
tion. Sections  5(b)  (3)  and  17  (as 
amended)  of  the  Act  of  October  6, 
1917  (50  U.S.C.  App.  5(b)(3)  17),  per- 
mit either  criminal  or  civil  sanctions, 
and  Part  1030  of  this  chapter  provides 
for  formal  administrative  proceedings. 
Ordinarily,  in  the  absence  of  willful  vio- 
lation or  fiagrant  disregard  of  Program 
requirements,  the  Office  will  utilize  one 
of  the  settlement  procedures  described 
in  this  part  when  such  resolution  is 
deemed  to  be  in  the  public  interest. 

§  1025.211      Informal,    voluntary    settle- 
ment. 

(a)  Policy.  In  determining  whether 
to  afford  a  party  the  opportunity  for 
informal,  voluntary  settlement,  the 
Office  will  consider  the  following: 

(1)  Whether  the  party  acted  in  good 
faith; 

(2)  Whether  the  alleged  noncompli- 
ance was  unintentional  or  unforeseeable 
and  whether  the  party  took  steps  to 
avoid  the  alleged  noncompliance; 

(3)  Whether  the  party  cooperated 
with  the  office  in  ascertaining  the  facts 


and  did  not  attempt  to  conceal  or  falsify 
information; 

(4)  The  nature  of  the  alleged  non- 
compliance; 

(5)  The  prior  conduct  of  the  party 
with  respect  to  Program  requirements; 
and 

(6)  Other  relevant  factors,  including 
whether  the  Office  believes  that  the 
party's  assurances  of  future  compliance 
with  the  Program  will  be  adequate  to 
ensure  such  compliance. 

(b)  Investigation.  In  addition  to  any 
investigation  the  Office  may  conduct  into 
the  substantive  nature  of  the  noncom- 
pliance, the  Office  may  conduct  an  inde- 
pendent inquiry  regarding  any  or  all  of 
the  items  enumerated  in  paragraph  (a) 
of  this  section. 

(c)  Conference  policy.  It  is  the  policy 
of  the  Office  to  give  any  party  the  op- 
portunity to  discuss  with  the  staff,  on 
an  informal  basis,  the  possible  settle- 
ment of  any  compliance  investigation 
involving  such  party.  Ordinarily,  any 
request  for  such  discussion  should  be 
directed,  in  the  first  instance,  to  the 
staff  member  responsible  for  conducting 
the  investigation. 

(d)  Form.  (1)  Disposition  of  a  matter 
by  an  informal  settlement  will  be  in  the 
form  of  an  exchange  of  agreed-upon  let- 
ters passing  between  the  party  and  the 
Office.  The  letter  from  the  Office  will  be 
signed  by  the  Director  of  the  Office. 

(2)  The  letter  from  the  party  to  the 
Office  will  set  forth  the  pertinent  cir- 
cumstances relating  to  and  constituting 
the  alleged  noncompliance,  the  steps 
taken  to  undo,  correct,  and  prevent  its 
recurrence  and  other  matters  agreed 
upon  by  the  party  and  Office.  The  letter 
from  the  Office  to  the  party  will  state 
the  intention  of  the  Office,  based  on  the 
representations  in  the  party's  letter,  to 
close  the  matter;  however,  the  Office  will 
expressly  reserve  the  power  to  reopen  the 
matter  should  the  public  interest  so 
require. 

§  1025.311      Consent    agreement     policy 
and  procedures. 

(a)  Preliminary  Notice.  If  the  Office, 
in  its  discretion,  determines  that  infor- 
mal, voluntary  settlement  is  inappropri- 
ate, it  will,  where  time,  the  nature  of 
the  matter  involved,  and  the  public  in- 
terest permit,  notify  the  party  (i)  of  its 
intention  to  institute  a  formal  proceed- 
ing against  the  party  and  (ii)  that  the 
party  will  be  afforded  an  opportunity  to 
confer  with  the  Office  staff  and  to  sub- 
mit an  appropriate  consent  agreement 
proposal  for  consideration  by  the  Office: 
Such  notice  may  be  in  the  form  speci- 
fied in  §  1030.211  of  this  chapter  or,  in 
the  discretion  of  the  Office,  in  such  other 
form  sufficient  to  apprise  i  the  party  of 
the  nature  of  the  alleged  noncompliance. 
The  party  may  appear  personally  or  he 
may  be  represented  by  a  person  who  has 
entered  an  appearance  under  §  1050.101 
of  this  chapter. 

(b)  Conditions.  The  Office  will  con- 
sider each  such  case  individually,  on  the 
basis  of  all  relevant  facts  and  circum- 
stances, including  any  mitigating  or  ex- 
tenuating factors.  Depending  upon  the 
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circumstances  of  the  case,  administra- 
tive settlement  of  compliance  matters 
by  a  consent  agreement  may  entail  one 
or  more  of  the  remedies  set  forth  in 
S  1030.472  of  this  chapter. 

(c)  Form  of  agreement.  (1)  Every 
consent  agreement  tendered  by  a  party 
shall  contain  an  appropriate  form  of  or- 
der or  judgment  to  be  entered,  an  ad- 
mission of  all  jurisdictional  facts,  and 
express  waivers  of  further  procedural 
steps,  of  any  requirement  of  findings, 
and  of  rights  to  seek  any  form  of  judi- 
cial or  appellate  review  or  otherwise  to 
challenge  or  contest  the  content,  valid- 
ity, or  finality  of  the  order.  In  addition, 
such  proposed  agreement  may  contain  a 
statement  that  the  signing  thereof  is  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  the  party 
that  the  law  has  been  violated. 

(2)  The  Office  will  determine  whether 
the  public  interest  would  be  better  served 
by  an  agreement  providing  for  an  ad- 
ministrative consent  order  or  a  judicial 
consent  judgment.  Among  the  factors 
that  the  Office  will  ordinarily  consider 
in  making  such  determination  are:  (i) 
The  nature  and  gravity  of  the  alleged 
noncompliance,  (ii)  the  prior  conduct  of 
the  party  with  respect  to  Program  re- 
quirements and  (iii)  the  likelihood  that 
subsequent  enforcement  proceedings 
against  the  party  will  be  necessary. 


PART  1030— PROCEDURES  AND 
RULES  OF  PRACTICE  FOR  FORMAL 
ADMINISTRATIVE  PROCEEDINGS 

Subpart  A — General  Policies  and  Procedures; 
Scope  of  Rules 
Sec. 

1030.111  Formal  administrative  proceedings. 

1030.112  Scope  of  the  rules  In  this  part. 

Subpart  B — Notice;  Answer;  Other  Pleadings 

1030.211  Commencement  of  proceedings. 

1030.212  Answer. 

1030.213  Default. 

1030.221  Amendments,  by  leave. 

1030.222  Amendments  confotmlng  pleadings 

to  evidence. 

1030.223  Supplemental  pleadings. 

Subpart  C — Prehearing  Procedures;  Motions; 
Discovery 

1030.311  Prehearing  conferences. 

1030.321  Motions. 

1030.326  Interlocutory  appeals. 

1030.331  Discovery. 

Subpart  D — Hearings 


1030.411 

Public  hearings. 

1030.412 

Expedition  of  hearings. 

1030.413 

Rights  of  parties. 

1030.414 

Examination  of  witnesses. 

1030.415 

Admissibility  of  evidence. 

1030.416 

Objections. 

1030.417 

Burden  of  proof. 

1030.418 

Use    of    Information    obtained    In 

investigations. 

1030.421 

Transcript. 

1030.422 

Record. 

1030.423 

Excluded  evidence. 

1030.431 

Hearing  examiners. 

1030.433 

Powers  and  duties. 

1030.434 

Suspension  of  attorneys. 

1030.451 

In  camera  policy. 

1030.461 

Submission  by  the  parties  of  pro- 

posed findings,  conclusions,  and 

order. 

Sec. 

1030.471  Hearing  examiner's  findings,  con- 

clusions, recommended  decision 
and  proposed  order. 

1030.472  Form  of  proposed  order. 

Subpart  E — Decision  and  Review 

1030.510  Decision   officer:    designation   and 

disqualification. 

1030.511  Objections. 

1030.513  Decision. 

1030.514  Appeals    from   orders    under   Part 

1020  of  this  chapter. 

1030.515  Petition  for  reconsideration. 

AuTHORrrT:  The  provisions  of  this  Part 
1030  issued  pursuant  to  sec.  5  of  the  Act  of 
Oct.  6.  1917,  40  Stat.  415,  as  amended,  12 
U.S.C.  95a;  E.O.  11387,  Jan.  1,  1968,  33  P.R. 
47;  Department  Organization  Order  25-3A 
(formerly  Department  Order  184-A),  Jan.  1, 
1968,  33  F.R.  54. 

Subpart  A — General  Policies  and 
Procedures;  Scope  of  Rules 

§  1030.111     Formal   administrative   pro- 
ceedings. 

The  Office  may  institute  a  formal  ad- 
ministrative proceeding  when,  on  the 
basis  of  facts  known  to  the  Office,  there 
is  reason  to  believe  that  any  person 
(hereinafter  referred  to  as  "respondent") 
has  violated  any  requirement  of  the  Pro- 
gram. Such  proceedings  may  include,  but 
are  not  limited  to,  allegations  that  the  re- 
spondent has  failed  to  comply  with  or  is 
in  violation,  willfully  or  otherwise,  of  any 
such  agency  action;  or  that  the  respond- 
ent has  made  a  transaction  with  intent 
to  evade  any  requirement  of  the  Program. 
Such  proceedings  shall  be  conducted  in 
accordance  with  procedures  that  will  as- 
sure due  process  of  law  to  any  party  who 
may  be  adversely  affected  because  of  the 
determination  therein. 

§  1030.112     Scope  of  the  rules  in  this 
part. 

(a)  The  rules  in  this  part  govern  pro- 
cedure in  formal  administrative  proceed- 
ings described  in  §  1030.111. 

(b)  Except  as  specifically  provided, 
the  rules  in  this  part  do  not  govern  any 
other  proceedings,  such  as  negotiations 
for  the  entry  of  consent  orders,  investi- 
gative hearings  pursuant  to  §  1020.131 
of  this  chapter,  applications  for  specific 
authorizations  or  exemptions,  or  promul- 
gation of  substantive  rules  and  reg- 
ulations, general  bulletins,  interpre- 
tative opinions,  or  other  rule  making 
procedures. 

Subpart  B — Notice;  Answer;  Other 
Pleadings 

§  1030.211     Commencement  of  proceed- 
ings. 

A  formal  administrative  proceeding  Is 
commenced  by  the  issuance  and  service 
of  a  notice,  signed  by  the  Director  of  the 
Office,  containing  the  following : 

(a)  A  clear  and  concise  statement  of 
facts  sufficient  to  inform  the  respondent 
with  resisonable  deflniteness  of  the  type 
of  acts  or  practices  alleged  to  constitute 
a  violation; 

(b)  Designation  of  specific  require- 
ments of  the  Progrsmi  actions  alleged 
to  have  been  violated; 


(c)  A  statement  that  the  notice  has 
been  issued  upon  representations  of  the 
Director  of  the  Compliance  Division  as 
summarized  in  the  notice,  and  that  re- 
spondent will  have  the  opportunity  to 
controvert  the  same; 

(d)  The  substance  of  §§  1030.212  and 
1030.213; 

(e)  Specification  of  the  time  and 
place  for  hearing,  such  time  to  be  at  least 
twenty  (20)  days  after  service  of  the 
notice  imless  it  is  found  and  so  stated  in 
the  notice  that  the  public  interest  re- 
quires a  shorter  period; 

(f)  Identification  of  the  person  who 
will  preside  over  the  hearing  and/or  pre- 
hearing matters  (hereinafter  referred  to 
as  the  "hearing  examiner")  and  of  the 
representative  or  representatives  of  the 
Compliance  Division  designated  to  prose- 
cute the  matter; 

(g)  A  form  of  order  which  the  Office 
has  reason  to  believe  should  issue  if  the 
facts  are  found  to  be  as  alleged  in  the 
notice;  and 

(h)  Recital  of  the  legal  authority  and 
jurisdiction  for  institution  of  the 
proceeding. 

§  1030.212     Answer. 

(a)  A  respondent  shall,  except  as  pro- 
vided otherwise  pursuant  to  §  1030.211 
(e),  have  twenty  (20)  days  after  service 
of  such  notice  within  which  to  file  an 
answer. 

(b)  Each  answer  shall  contain  a  spe- 
cific admission,  denial,  or  explanation  of 
each  fact  alleged  in  the  notice  or,  if  the 
respondent  is  without  knowledge  there- 
of, a  statement  to  that  effect.  Allegations 
of  a  notice  not  specifically  answered  pur- 
suant to  this  paragraph  shall  be  deemed 
to  have  been  admitted. 

(c)  Each  answer  shall  contain  a  con- 
cise statement  of  each  defense  or  affirm- 
ative matter  that  respondent  will  pre- 
sent, including  a  concise  statement  of  the 
facts  upon  which  it  is  foimded.  No  de- 
fense or  affirmative  matter  of  which  the 
respondent  was  aware  at  the  time  of  fil- 
ing his  answer  but  did  not  include  there- 
in may  be  added  by  way  of  amendment 
or  supplemental  pleading  under  §§  1030.- 
221-1030.223,  unless  the  hearing  ex- 
aminer, in  his  discretion,  is  convinced 
that  respondent's  failure  was  justifiable 
and  that  the  interests  of  justice  require 
its  later  admission. 

§  1030.213     Default. 

Failure  of  the  respondent  to  file  an 
answer  within  the  time  provided  or  to 
appear  as  ordered  shall  constitute  a 
waiver  of  his  right  to  appear  and  contest 
the  allegations  of  the  notice  and  shall 
authorize  the  Office,  without  further  no- 
tice, to  find  the  facts  to  be  as  alleged  in 
the  notice  and  to  enter  findings  and  an 
order  thereon. 

§1030.221      Amendments,  by  leave. 

The  hearing  examiner  may.  In  his  dis- 
cretion, in  the  interests  of  justice,  to 
facilitate  the  determination  of  a  con- 
troversy, and  upon  such  terms  as  are 
just,  allow  amendments  to  the  notice  or 
answer  at  any  time  prior  to  the  filing  of 
his  decision. 
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§  1030.222     Amendments   conforming 
pleadings  to  evidence. 

When  Issues  not  raised  by  the  notice 
or  answer  but  reasonably  within  the 
scope  thereof  are  tried  by  express  or  im- 
plied consent  of  the  parties,  they  shall  be 
treated  In  all  respects  as  though  they  had 
been  timely  raised.  Amendments  neces- 
sary to  make  the  notice  or  answer  con- 
form to  the  evidence  and  the  raising  of 
such  issues  shall  be  allowed  at  any  time. 

§1030.223      Supplemental  pleadings. 

The  hearing  examiner  may,  in  his  dis- 
cretion, in  the  interests  of  justice,  to 
facilitate  the  determination  of  a  con- 
troversy, and  upon  such  terms  as  are 
just,  allow  service  of  a  supplemental  no- 
tice or  answer  setting  forth  transactions, 
occurrences,  or  events  which  occurred 
or  were  discovered  since  the  date  of  the 
notice  or  answer  sought  to  be  supple- 
mented and  which  are  relevant  to  any  of 
the  issues  involved  in  the  proceeding. 

Subpart  C — Prehearing  Procedures; 
Motions;  Discovery 

§1030.311      Prehearkig  conferences. 

(a)  The  hearing  examiner  may  direct 
any  or  all  parties  to  meet  with  him  for 
a  conference  to  consider  any  or  all  of 
the  following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Necessity  or  desirability  of  amend- 
ments to  pleadings ; 

(3)  Stipulations  or  admissions  of  fact 
and  of  the  contents,  authenticity,  and 
admissibility  of  documents;  and 

(4)  Such  other  matters  as  may  aid 
in  the  orderly  and  expeditious  disposition 
of  the  proceeding,  including  disclosure  of 
docimxents  or  other  physical  exhibits 
which  will  be  offered  In  evidence  in  the 
course  of  the  proceeding  and  of  the 
names  of  witnesses. 

(b)  Prehearing  conferences  shall  not 
be  public  unless  all  parties  so  agree. 

(c)  The  hearing  examiner,  at  his  dis- 
cretion, may  direct  that  the  prehearing 
conference  be  stenographically  reported. 

(d)  When,  as  a  result  of  a  prehearing 
conference,  it  appears  to  the  hearing 
examiner  that  the  orderly,  fair,  and  ex- 
peditious disposition  of  the  proceeding 
wUl  be  aided  thereby,  he  shall  enter  upon 
the  record  an  order  reciting  any  and  all 
actions  taken  as  a  result  of  the  confer- 
ence. Insofar  as  such  order  states  the 
issues  to  be  resolved  in  the  proceeding  or 
the  facts  or  documents  which  have  been 
admitted  to  or  stipulated  by  the  parties, 
such  order  shall  take  precedence  over 
any  prior  pleading  or  portion  of  the 
proceeding. 

§  1030.321      Motions. 

(a)  While  a  proceeding  is  before  a 
hearing  examiner  all  motions  must  be 
addressed  to  him.  Copies  of  all  written 
motions  must  be  served  upon  each  party. 

(b)  Motions  should,  If  practicable,  be 
in  writing  and  shall  state  the  particular 
order,  niling,  or  action  desired  and  the 
grounds  therefor.  However,  the  hearing 
examiner  may  allow  oral  motions  to  be 
made  before  him.  In  appropriate  cases, 


when  each  party  affected  or  to  be  af- 
fected by  such  motion  is  present.  Oral 
motions  must  be  made  upon  the  record. 

(c)  Within  ten  (10)  days  after  service 
of  any  written  motion,  or  within  such 
longer  or  shorter  time  as  may  be  fixed 
by  the  hearing  examiner,  the  opposing 
party  shall  answer.  Failure  to  answer 
shall  constitute  consent  to  the  granting 
of  the  relief  or  sanction  requested  in  the 
motion.  The  moving  party  will  ordinar- 
ily have  no  right  to  reply. 

(d)  As  a  matter  of  discretion,  the 
hearing  examiner  may  waive  the  require- 
ments of  paragraphs  (a)  through  (c) 
of  this  section  as  to  motions  for  exten- 
sions of  time  and  he  may  rule  upon  such 
motions  ex  parte. 

(e)  The  hearing  examiner  shall  rule, 
either  in  writing  or  upon  the  record, 
upon  all  motions  presented  to  him.  No 
formal  opinion  or  findings  are  required 
on  any  motion. 

§  1030.326     Interlocutory  appeals. 

No  interlocutory  appeal  to  the  decision 
officer  (see  §  1030.510)  will  be  allowed 
from  any  decision  of  the  hearing  ex- 
aminer unless  the  hearing  examiner 
certifies  that  the  ruling  involves  an  im- 
portant question  of  law  that  should  be 
resolved  at  that  time. 

§  1030.331     Discovery. 

(a)  The  Federal  Rules  of  Civil  Pro- 
cedure shall  apply  to  discovery  proceed- 
ings. There  will  be  no  fixed  rule  on 
priority  of  discovery. 

(b)  Discovery  (including  requests  for 
admission)  and  compulsory  process  for 
discovery  shall  be  available  to  the  parties 
to  a  formal  administrative  proceeding 
under  this  part.  Upon  written  motion 
pursuant  to  §  1030.321,  the  hearing  ex- 
aminer shall  promptly  rule  upon  any 
objection  to  discovery  action  initiated 
pursuant  to  this  section.  The  hearing 
examiner  shall  also  have  the  power  to 
grant  a  protective  order  or  relief  to  any 
party  or  third  party  subjected  to 
discovery  or  compulsory  process  for 
discovery. 

Subpart  D — Hearings 

§1030.411      Public  hearings. 

All  hearings  in  formal  administrative 
proceedings  shall  be  public  luiless  other- 
wise ordered  by  the  hearing  examiner. 

§  1030.412     Expedition  of  hearings. 

Hearings  shall  proceed  with  all  reason- 
able expedition,  be  held  at  one  place, 
and  continue  without  suspension  imtil 
concluded,  xuiless  the  hearing  examiner 
specifically  provides  otherwise.  The 
hearing  examiner  may,  in  the  interests 
of  justice,  in  order  to  assure  full  and 
fair  presentation  of  the  Issues,  and  con- 
sistent with  the  public  interest  in  the 
expeditious  administration  and  enforce- 
ment of  the  Program,  order  brief  inter- 
vals in  any  proceeding.  In  imusual  and 
exceptional  circumstances,  for  good 
cause  stated  on  the  record,  he  shall  have 
the  authority  to  order  hearings  at  more 
than  one  place  and  to  order  bflef  inter- 
vals to  permit  discovery  necessarily  de- 
ferred during  the  prehearing  procedures. 


§  1030.413     Righu  of  parties. 

Every  party  shall  have  the  right  of 
represaitation  by  counsel,  due  notice, 
presentation  of  evidence,  objection, 
cross-examination,  motion  argument, 
determination  upon  a  record,  and  all 
other  rights  essential  to  a  fair  hearing. 

§  1030.414     Examination  of  witnesses. 

An  adverse  party,  or  an  officer,  agent, 
or  employee  thereof,  and  any  witness 
determined  by  the  hearing  examiner  to 
be  hostile,  imwilling,  or  evasive,  may  be 
interrogated  by  leading  questions.  Any 
witness  may  be  contradicted  and  im- 
peached by  any  party,  including  the 
party  calling  him. 

§  1030.415     Admissibility  of  evidence. 

Technical  rules  Of  evidence  shall  not 
apply  in  proceedings  under  this  part. 
Relevant,  material,  and  reliable  evidence 
shall  be  admitted.  Irrelevant,  immate- 
rial, tmreliable,  and  unduly  repetitious 
evidence  shall  be  excluded.  Immaterial  or 
irrelevant  parts  of  admissible  documents 
shall  be  segregated  and  excluded  so  far 
as  practicable. 

§  1030.416     Objections. 

Objections  to  evidence  shall  be  timely 
and  shall  briefly  state  the  grounds  relied 
upon  but  the  transcript  shall  not  include 
argument  or  debate  thereon  except  as 
ordered  by  the  hearing  examiner.  The 
hearing  examiner  shall,  when  requested" 
by  a  party,  rule  upon  the  record  on  any 
properly  presented  objection,  or  specifi- 
cally defer  such  ruling.  Any  objection 
not  ruled  upon  shall  be  deemed  over- 
ruled. The  substance  of  any  overruled 
objection  shall  be  deemed  preserved 
without  formal  exception. 

§1030.417     Burden  of  proof . 

Counsel  representing  the  Compliance 
Division  shall  have  the  burden  of  per- 
suasion and  the  burden  of  going  forward 
with  evidence  to  show,  prima  facie,  that 
respondent  failed  to  comply  with  a  re- 
quirement of  the  Program,  but  the  pro- 
ponent, of  any  proposition  shall  be 
required  to  sustain  the  burden  of  per- 
suasion and  the  burden  of  going  forward 
with  evidence  with  respect  thereto. 

§  1030.418     Use  of  information  obtained 
in  investigations. 

Any  docmnents,  papers,  books,  physical 
exhibits,  or  other  materials  or  informa- 
tion obtained  by  the  Office  under  any  of 
its  powers  may  be  disclosed  by  coimsel 
representing  the  Compliance  Division 
when  necessary  in  connection  with 
formal  administrative "  proceedings  •  and 
may  be  offered  in  evidence  by  such  coun- 
sel in  any  such  proceeding. 

§  1030.421     Transcript. 

Hearings  shall  be  stenographically 
recorded  and  transcribed  by  a  reporter 
under  the  supervision  of  the  hearing 
examiner.  The  original  transcript  shall 
be  a  part  of  the  record  and  the  sole 
official  transcript. 

§  1030.422     Record. 

The  record  shall  Include  the  plead- 
ings, all  motions,  all  orders  of  the  hearing 
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examiner,  the  original  transcript,  all 
exhibits  offered  in  evidence  by  any  party, 
all  proposed  findings  of  fact,  conclusions, 
and  orders,  and  the  recommended  deci- 
sion and  proposed  order  of  the  hearing 
examiner.  Except  as  provided  under 
§  1030.451,  the  record  shall  be  open  to 
public  inspection  during  business  hours 
at  the  Department  of  Commerce,  Office 
of  Foreign  Direct  Investments,  upon 
application  therefor  to  the  Clerk. 

§  1030.423      Excluded  evidence. 

When  an  objection  to  a  question  pro- 
pounded to  a  witness  is  sustained,  the 
examining  attorney  may  make  a  specific 
offer  on  the  record  of  what  he  expected 
to  prove  by  the  answer  of  the  witness,  or 
the  hearing  examiner  may,  in  his  dis- 
cretion, hear  and  record  the  evidence  in 
full.  Rejected  exhibits,  adequately 
marked  for  identification,  and  other  re- 
jected evidence  shall  be  retained  in  the 
record  and  be  available  for  consideration 
by  any  reviewing  authority. 

§  1030.431      Hearing  examiners. 

(a)  Hearings  and  prehearing  matters 
in  formal  administrative  proceedings 
shall  be  presided  over  by  a  hearing  exam- 
iner appointed  or  designated  pursuant  to 
section  3105  or  section  3344  of  title  5, 
United  States  Code. 

(b)  The  hearing  examiner  for  prehear- 
ing matters  may  differ  from  the  hearing 
examiner  presiding  over  the  hearing.  A 
hearing  examiner  who  opens  the  hear- 
ings under  a  particular  notice  shall,  in 
the  ordinary  course,  be  the  sole  hearing 
examiner  for  such  hearings,  but,  in  the 
event  of  the  death,  illness,  or  other  un- 
availability of  a  hearing  examiner,  or 
other  extenuating  and  unusual  circum- 
stances, another  hearing  examiner  may 
be  appointed  as  provided  in  paragraph 
(a"  of  this  section. 

(c)  In  the  event  of  the  substitution  of 
a  new  hearing  examiner  for  the  one  origi- 
nally designated,  any  motion  predicated 
upon  such  substitution  shall  be  made 
within  five  (5)  days  following  notice  of 
such  substitution. 

§  1030.433     Powers  and  duties. 

Hearing  examiners  shall  conduct  fair 
and  impartial  hearings,  take  all  neces- 
sary action  to  avoid  delay  in  the  disposi- 
tion of  proceedings,  and  maintain  order. 
They  shall  have  all  powers  necessary 
and  appropriate  to  that  end,  including, 
but  not  limited  to,  the  following: 

(a)  To  administer  oaths  and  receive 
affirmations; 

(b)  To  issue  compulsory  process ; 

(c)  To  take  depositions  or  to  order 
depositions  or  other  discovery  procedures 
as  provided  in  §  1030.331; 

(d)  To  rule  upon  offers  of  proof  and 
receive  evidence; 

(e)  To  regulate  the  course  of  the 
hearings  and  the  conduct  of  the  parties 
and  their  coimsel  therein; 

(f)  To  hold  conferences  for  stipula- 
tions, simplification  of  issues,  settlement, 
or  any  other  proper  purpose; 

(g)  To  consider  and  rule  upon,  as 
justice  may  require,  all  procedural  and 
other  motions; 


(h)  To  make  findings  of  fact  and  con- 
clusions of  law  and  to  issue  recom- 
mended decisions  and  proposed  orders 
and 

(i)  To  take  any  Eictlon  authorized  by 
the  rules  in  this  part  or  in  conformance 
with  law. 

§  1030.434     Suspension  of  attorneys. 

(a)  The  hearing  examiner  shall  have 
the  authority,  for  good  cause  stated  on 
the  record,  to  suspend  or  bar  from  par- 
ticipation in  a  particular  proceeding  any 
attorney  who  shall  refuse  to  comply  with 
his  direction,  or  who  shall  be  guilty  of 
disorderly,  dilatory,  obstructive,  or  con- 
timiacious  conduct  in  the  course  of  such 
proceeding. 

(b)  Any  attorney  so  suspended  or 
barred  may  appeal  to  the  decision  officer. 
Appeals  shall  be  in  the  form  of  a  brief, 
not  to  exceed  ten  (10)  pages  in  length 
and  shall  be  filed  within  five  (5)  days 
after  notice  of  the  hearing  examiner's 
action.  Answer  thereto  may  be  filed  with- 
in five  (5)  days  after  service  of  the 
appeal  brief  and  may  not  exceed  ten 
(10)  pages.  The  decision  of  the  decision 
officer  shall  constitute  final  agency  ac- 
tion. The  appeal  shall  not  operate  to 
suspend  the  hearing  unless  otherwise 
ordered  by  the  decision  officer.  In  the 
event  the  hearing  is  not  suspended,  the 
attorney  may  continue  to  participate 
therein  pending  disposition  of  the 
appeal. 

§  1030.451      In  camera  policy. 

(a)  Hearing  examiners  shall  have 
the  authority,  for  good  cause  stated  on 
the  record,  to  order  any  documents,  or 
oral  testimony,  or  other  matter  offered 
in  evidence,  whether  admitted  or  re- 
jected, to  be  placed  in  camera. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  matter  placed  in 
camera  is  kept  confidential  and  is  not 
part  of  the  public  record.  Only  the  re- 
spondent, his  counsel,  authorized  per- 
sonnel of  the  Office  and  coiu-t  personnel 
concerned  with  judicial  review  shall  have 
access  to  such  matter.  Where  it  is  appro- 
priate, in  order  to  protect  a  trade  secret 
or  other  confidential  business  informa- 
tion, the  hearing  examiner  may  enter 
other  orders  necessary  and  appropriate 
to  protect  such  information  from 
misuse. 

(c)  The  power  of  the  hearing  exam- 
iner, the  Office  and  reviewing  courts  to 
disclose  in  camera  matter  to  the  extent 
necessary  for  the  proper  disposition  of  a 
proceeding  Is  specifically  reserved. 

§  1030.461  Submission  by  the  parties  of 
proposed  findings,  conclusions,  and 
order. 

(a)  Within  such  time  after  the  close 
of  the  reception  of  the  evidence  as  the 
hearing  examiner  may  fix,  «ach  party  to 
a  proceeding  imder  this  part  shall  file 
with  the  hearing  examiner  for  his  con- 
sideration all  proposed  findings  of  fact, 
conclusions  of  law,  and  forms  of  order, 
together  with  briefs  in  support  thereof. 
Answering  briefs  may  be  filed  within  a 
reasonable  time  thereafter,  as  fixed  by 
the  hearing  examiner.  The  hearing  ex- 
aminer, in  his  discretion,  may  vary  the 


sequence  of  filing  documents  following 
the  close  of  reception  of  evidence. 

(b)  Such  proposed  findings,  conclu- 
sions, and  orders  and  any  briefs  or  other 
papers  shall  be  in  writing,  shall  be  served 
upon  all  parties,  and  shall  contain  ade- 
quate references  to  the  record  and  au- 
thorities relied  on.  "Passim"  references 
to  the  record  may  not  be  used. 

(c)  If  a  party  faUs  to  file  a  proposed 
finding  as  to  any  fact  involved  in  the 
proceeding,  or  a  proposed  conclusion  of 
law  as  to  any  legal  question  raised  by 
the  proceeding,  he  shall  be  deemed  to 
have  waived  any  objections  or  conten- 
tions with  regard  to  that  fact  or  that 
question  of  law. 

§  1030.471  Hearing  examiner's  find- 
ings, conclusions,  recommended  de- 
cision and  proposed  order. 

(a)  Within  a  reasonable  time  after 
receipt  of  all  briefs  and /or  other  papers 
pursuant  to  §  1030.461,  the  hearing  ex- 
aminer who  presided,  imless  he  shall 
become  imavaUable  to  the  Office,  shall 
make  findings  of  fact  and  conclusions  of 
law  and  issue  a  recommended  decision 
and  proposed  order.  The  findings,  con- 
clusions, recommended  decision  and 
proposed  order  shall  be  served  upon  the 
parties  and  shall  be  included  In  the 
record. 

(b)  The  findings  of  fact  and  conclu- 
sions of  law  shall  be  nimibered  and  shall 
contain  appropriate  references  to  the 
record. 

§  1030.472     Form  of  proposed  order. 

(a)  If  the  hearing  examiner  deter- 
mines that  the  respondent  has  not  vio- 
lated any  requirement  of  the  Program, 
he  shall  in  his  proposed  order  dismiss 
the  notice. 

(b)  If  the  hearing  examiner  deter- 
mines that  the  respondent  has  violated 
any  requirement  of  the  Program,  he  shall 
issue  a  proposed  order  taking  into  ac- 
count, in  fashioning  said  proposed  order, 
the  nature  and  circumstances  of  the  vio- 
lation as  well  as  the  importance  of  en- 
couraging future  good  faith  efforts  to 
comply  with  the  Program.  Where  appro- 
priate (including,  but  not  limited  to, 
cases  where  the  respondent's  violation 
involves  positive  direct  investment  or  the 
holding  of  liquid  foreign  balances  imder 
circiunstances  where  such  is  prohibited 
or  in  excess  of  the  amoimt  generally 
and/or  specifically  authorized  or  failure 
to  comply  with  conditions  of  specific  au- 
thorizations, and/or  willful  failure  to  or 
delay  in  filing  required  reports)  the  pro- 
posed order  may  include  in  addition  to 
any  other  appropriate  remedies: 

(1)  Reduction  during  any  year  or 
years  in  the  amount  of  positive  direct 
investment  and/or  liquid  foreign  bal- 
ances that  would  have  been  authorized 
to  the  respondent  imder  Part  1000  of 
this  chapter; 

(2)  A  requirement  that  the  respond- 
ent repatriate  all  or  part  of  its  share  in 
the  earnings  of  incorporated  affiliated 
foreign  nationals,  which  repatriation 
shall  be  disregarded  for  the  purpose  of 
measuring  compliance  with  the  provi- 
sions of  Part  1000  of  this  chapter; 
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(3)  A  requirement  that  the  respond- 
ent cause  its  affiliated  foreign  nationals 
to  make  transfers  of  capital  to  the  re- 
spondent, which  transfers  shall  be  dis- 
regarded for  the  purpose  of  measuring 
compliance  with  the  provisions  of  Part 
1000  of  this  chapter; 

(4)  A  requirement  that  the  respond- 
ent repatriate  available  proceeds  of 
long-term  foreign  borrowing,  which 
proceeds  may  not  be  held  thereafter  in 
the  form  of  foreign  balances  or  other 
foreign  property ; 

(6)  A  requirement  that  quarterly  or 
other  special  reports  be  filed  with  the 
Office  containing  such  information  as 
may  be  appropriate. 


(c)  The  briefs  shall  be  made  a  part  of 
the  record  and  the  entire  record  shall 
then  be  certified  promptly  to  the  decision 
officer. 

(d)  If  no  notice  of  intent  to  file  objec- 
tions to  the  hearing  examiner's  findings 
of  fact,  conclusions  of  law,  recommended 
decision  or  proposed  order  are  filed  with- 
in the  time  provided  in  paragraph  (a) 
of  this  section,  the  record  shall  be  cer- 
tified at  the  conclusion  of  such  time  to 
the  decision  officer  who  shall  decide  the 
case  in  the  planner  provided  in  §  1030.513 
(b) .  The  decision  officer  may,  at  his  dis- 
cretion, request  the  parties  to  submit 
briefs  on  any  or  all  of  the  issues  raised  by 
the  record. 


Subpart  E — Decision  and  Review        §  1030.513     Decision. 


§  1030.510     Decision  officer:  designation 
and  disqualification. 

(a)  The  Director  of  the  Office  shall  be 
the  decision  officer  unless  he  is  imavail- 
able  by  reason  of  disqualification  or 
otherwise,  in  which  case  the  Deputy  Di- 
rector of  the  Office  shall  be  the  decision 
officer. 

(b)  The  decision  officer  shall  with- 
draw from  any  case  when  he  is  disquali- 
fied by  reason  of  personal  relationship  or 
Interest  or  other  just  cause.  K  the  deci- 
sion officer  has  not  withdrawn  from  fiie 
case  and  respondent  believes  that 
grounds  for  disqualification  exist,  re- 
^x>ndent  shall  submit,  with  its  first  brief 
submitted  pursuant  to  §  1030.511,  a  mo- 
tion supported  by  an  affidavit  or  affi- 
davits specifying  such  grounds  with 
particiilarity.  In  such  case,  the  decision 
officer  shall  himself  rule  upon  the  motion 
in  writing  and  his  decision  shall  become 
part  of  the  record  of  the  case. 

(c)  If  both  the  Director  and  the  D^- 
uty  Director  of  the  Office  are  disqualified 
or  otherwise  unavailable,  the  Appeals 
Board  for  the  Department  of  Commerce 
shall  perform  the  functions  of  the  deci- 
sion officer  tmder  the  rules  contained  In 
this  subpart,  and  the  decision  and  order 
of  the  Appeals  Board  shall  constitute  the 
final  agency  action. 

§  1030.511     Objectitms. 

(a)  Any  party  in  a  proceeding  under, 
this  part  may  file  specific  objections  to 
the  healing  examiner's  findings  of  fact, 
conclusions  of  law,  recommended  deci- 
sion and/or  proposed  order,  provided 
that  notice  of  intent  to  file  such  objec- 
tions is  filed  with  the  Office  within  ten 
(10)  days  after  service  upon  the  parties 
of  the  hearing  examiner's  recommended 
decision  and  proposed  order. 

(b)  Objections  shall  be  in  the  form  of 
a  brief,  not  to  exceed  thirty  (30)  pa^es, 
filed  no  later  than  thirty  (30)  days  after 
service  of  the  hearing  examiner's  rec- 
ommended decision  and  proposed  order. 
Answering  briefs,  not  to  exceed  thirty 
(30)  pages,  shall  be  filed  not  later  than 
thirty  (30)  days  after  the  closing  date 
for  submission  of  each  objections.  Reply 
briefs,  not  to  exceed  fifteen  (15)  pages, 
shall  be  filed  not  later  than  seven  (7) 
days  after  the  closing  date  for  submis- 
sion of  answering  briefs.  Briefs, if  type- 
writ^, shall  be  double  ^>aced. 


(a)  If  objections  are  filed  pursuant  to 
§  1030.511,  unless  all  parties  have  stipu- 
lated otherwise  in  writing,  there  shall  be 
oral  argument  before  the  decision  officer 
at  a  date  and  time  set  by  him  in  writing 
and  served  on  all  parties,  which  argu- 
ment shall  be  reported  stenographically. 
The  original  transcript  shall  be  made  a 
part  of  the  record.  Each  party  shall  be 
limited  to  thirty  (30)  minutes  for  presen- 
tiation  of  oral  argument,  imless  the  de- 
cision officer  shall  determine  that,  the 
circumstances  of  the  case  require  more 
lengthy  presentation. 

(b)  The  decision  officer,  in  deciding  a 
matter,  shall  not  be  limited  to  considera- 
tion of  the  issues  raised  by  the  parties, 
but  may  consider  all  issues  rsiised  by  the 
record. 

(c)  Within  a  reasonable  time  after 
receipt  and  consideration  of  the  record 
and  oral  argument.  If  any,  the  decision 
officer  shall  do  one  of  the  following: 

(1)  Remand  the  case  to  the  hearing 
examiner  for  the  reception  of  additional 
evidence; 

(2)  Issue  an  interlocutory  decision, 
either  orally  cm*  in  writing,  with  respect 
to  the  issues  of  fact  and  questions  of 
law  involved  in  the  proceeding.  There- 
after, in  his  discretion,  be  may  direct 
the  hearing  examiner  to  conduct  a  sep- 
arate hearing  on  relief  and  form  of 
order.  The  decision  officer  may  permit 
the  filing  of  additional  briefs  and  may 
request  that  the  prevailing  party  or 
parties  propose  a  form  of  order  and  the 
other  party  or  parties  comment  thereon, 
or  that  all  f>arties  present  their  views 
concurrently.  Any  failure  to  object  to 
any  part  of  a  form  of  order  proposed  by 
a  prevailing  party  will  constitute  a 
waiver  of  objection  to  it.  The  decision 
officer  shall  then  render  a  decision  as 
specified  in  subparagraph  (3)  of  this 
paragraph; 

(3)  Issue  findings  of  fact  and  conclu- 
sUms  of  law  and  render  a  decision  that 
adopts,  modifies  or  sets  aside  the  hear- 
ing examiner's  findings,  conclusions  and 
recommended  decision  and  states  the 
reasons  for  his  action,  and  enter  an  order 
which  shall  be  served  on  esich  party  to 
the  proceeding. 

(d)  The  <»-der  Altered  by  the  decision 
officer  shall  become  effective  ten  (10) 
days  after  service  thereof,  imless  the 
respondoit  appeals  to  tiie  Appeals  Board 
for  the  Department  of  Commerce,  pur- 


suant to  the  procedure  set  out  in  Part 
1035  of  this  chapter  or  files  a  petition  for 
reconsideration  imder  §  1030.515. 

§  1030.514     Appeals  from  orders  under 
Part  1020  of  this  chapter. 

Any  party  appealing  from  the  denial 
of  a  motion  under  §  1020.123  of  this 
chapter,  shall  file  an  appeal  brief,  not  to 
exceed  thirty  (30)  pages,  within  seven 
(7)  days  after  service  of  the  order  deny- 
ing said  motion.  The  answering  brief,  not 
to  exceed  thirty  (30)  pages,  shall  be  filed 
within  seven  (7)  days  thereafter.  Oral 
argument  will  not  be  allowed.  Within  a 
reasonable  time  after  receipt  of  the 
briefs,  the  decision  officer  shall  render  an 
appropriate  decision. 

§  1030.515     Petition  for  reconsideration. 

Any  party  may  petition  for  reconsid- 
eration of  a  final  decision  or  order  of  the 
decision  officer  by  filing  a  written  brief 
with  the  Office  stating  succinctly  and 
with  particularity  the  grounds  upon 
which  reconsideration  is  being  sought 
within  five  (5)  days  after  the  date  of 
service  of  the  decision  officer's  order.  The 
decision  officer  shall  thereafter  enter  as 
promptly  as  possible  an  order  either 
granting  or  denying  the  petition. 


PART  1035— RULES  OF  PRACTICE  FOR 
APPEALS  IN  PROCEEDINGS  ORIG- 
INATING UNDER  PART  1030 

Sec. 

1035.101  Scope  of  rules. 

1035.102  Board. 

1035.103  Appeals. 

1035.104  Certification  of  the  record. 

1035.105  Briefs. 

1085.107  Oral  Argument. 

1036.108  Disposition  of  appeals  by  Board. 

1035.109  Content  of  orders. 

ATJTHORrrT:  The  provisions  of  this  Part 
1035  issued  piuBuant  to  sec.  5  of  the  Act  of 
Oct.  6,  1917,  40  Stat.  415,  afi  amende,  12 
U.S.C.  95a;  E.O.  11387,  Jan.  1,  1968,  33  F.B. 
47;  Department  Organization  Ord^r  25-3A 
(formerly  Department  Order  184-A) ,  Jan.  1, 
1968.  33  FJl.  54. 

§  1035.101     Scope  of  rules. 

The  rules  of  practice  in  this  part  shall 
govern  appeals  from  final  decisions  of 
the  decision  officer  in  proceedings  orig- 
inating under  Part  1030  of  this  chapter. 
Appeals  in  proceedings  originating  under 
Part  1000  of  this  chapter  shall  be,  gov- 
erned by  §  1000.802  of  this  chapter. 

§  1035.102     Board. 

(a)  The  Appeals  Board  for  the  De- 
partment of  Commerce  (referred  to  in 
this  part  as  the  "Board")  shall  have  sole 
and  exclusive  jurisdiction  to  hear  ad- 
jninistratlve  appeals  from  final  decisions 
of  decision  officers  in  proceedings  under 
Part  1030  of  this  chapter.  The  decision 
of  the  Board  shall  constitute  final  agency 
action. 

(b)  The  Chairman  of  the  Board  shall 
designate  a  panel  of  three  Board  mem- 
bers, from  time  to  time,  to  pass  upon 
such  appeals. 

(c)  An  communications  to  the  Board 
shall  be  addressed  to;  Chairman,  De- 
partment o.f  Commerce  Appeals  Board, 
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Department  of  Commerce,  Washington, 
D.C.  20230,  and  shall  be  in  writing. 

§  1035.103     Appeals. 

(a)  The  respondent  in  a  proceeding 
under  Part  1030  of  this  chapter  may  ap- 
peal to  the  Board  from  the  decision  and 
order  of  the  decision  oflBcer, '  provided 
that  notice  of  intent  to  appeal  is  filed 
with  the  Board  within  ten  (10)  days 
after  service  of  the  decision  officer's 
decision  and  order  or,  if  the  respondent 
files  a  petition  for  reconsideration  of 
the  decision  officer's  order  (pursuant  to 
§  1030.515  of  this  chapter) ,  notice  of 
intent  to  appeal  shall  be  filed  with  the 
Board  within  ten  (10)  days  after  the 
date  of  service  of  the  decision  officer's 
order  either  denying  the  petition  for 
reconsideration  or  disposing  of  a  petition 
that  had  been  granted. 

(b)  The  respondent,  in  a  proceeding 
imder  Part  1030  of  this  chapter,  may  ap- 
peal on  the  following  groimds:  that  prej- 
udicial error  of  law  was  committed;  that 
the  findings  were  clearly  erroneous  or 
were  not  supported  by  substantial 
evidence;  or  that  the  provisions  of  the 
order'  are  arbitrary,  capricious  or  an 
abuse  of  discretion. 

§  1035.104     Certification  of  the  record. 

Promptly  after  the  filing  of  notice  of 
intent  to  appeal,  the  record  including  the 
decision  and  order  of  the  decision  officer, 
and  any  petition  for  reconsideration  and 
order  relating  thereto,  shall  be  certified 
to  the  Board. 

§  1035.105     Briefs. 

(a)  The  appeal  brief  shall  be  served 
and  filed  no  later  than  thirty  (30)  days 
after  service  of  the  appropriate  order  of 
the  decision  officer  (determined  pur- 
suant to  §  1035.103(a));  the  answering 
brief  shall  be  served  and  filed  no  later 
than  thirty  (30)  days  after  service  of  the 
appeal  brief;  and  the  reply  brief  shalLbe 
served  and  filed  no  later  than  seven  (7) 
days  after  service  of  the  answering  brief. 
The  appeal  and  answering  briefs  shall 
not  exceed  thirty  (30)  i>ages  (if  t3T)e- 
written,  double  spaced)  exclusive  of  ap- 
pendices, and  the  reply  brief  shall  not 
exceed  fifteen  (15)  pages. 
■  (b)  An  original  and  five  (5)  copies  of 
each  brief  shall  be  filed  with  the  Board 
and  three  (3)  copies  shall  be  served  upon 
each  party  to  the  proceeding,  including 
the  Office. 

(c)  The  appeal  and  answering  briefs 
shall  contain  in  the  following  order: 

(1)  Index,  table  of  cases,  statutes,  and 
other  authorities — and  page  references 
thereto; 

(2)  Concise,  nonargiunentatlve  state- 
ment of  facts,  with  specific  page  refer- 
ences to  the  record  to  support  each 
assertion; 

(3)  Argument,  with  specific  page  ref- 
erences to  the  record  to  support  each 
assertion; 

(4)  Conclusion; 

(5)  Appendix  (optional),  any  record 
material  or  exhibits  on  which  the  party 
places  particular  reliance. 

(d)  The  appeal  brief  shall,  In  addition, 
include  in  the  argument  section  a  spe- 
cific explanation  of  how  the  grounds  for 


appeal  fall  within  the  standards  of 
§  1035.103(b),  and,  following  the  con- 
clusion, any  form  of  order  that  the 
respondent  proposes  be  issued  in  lieu  of 
the  order  issued  by  the  decision  officer. 

§  1035.107     Oral  argument. 

The  Board  will  ordinarily  determine 
an  appeal  on  the  basis  of  the  briefs.  The 
Board  will  allow  oral  argiunent  only  in 
exceptional  cases  when  it  deems  it  neces- 
sary, upon  its  own  motion. 
§  1035.108  Disposition  of  appeals  by 
Board. 

(a)  The  appeal  shall  be  determined 
upon  the  basis  of  the  record  and  the  briefs 
and  argument,  and  shall  not  constitute  a 
hearing  de  novo.  The  Board  shall  not  sub- 
stitute its  discretion  for  that  of  the  deci- 
sion officer  in  any  matter  involving 
expertise  in  interpreting,  defining,  ad- 
ministering, or  effectuating  the  policies 
and  piurposes  of  the  regulations  or  other 
agency  actions  under  the  Program.  The 
Board  shall  not  consider  facts  or  argu- 
ments afiEecting  the  merits  of  the  policies 
embodied  in  the  regulations  or  other 
agency  actions  alleged  to  have  been 
violated. 

(b)  Unless  two  members  of  the  Board 
are  of  the  opinion,  and  so  advise  the 
Chairman  of  the  Board  in  writing  with- 
in 20  days  after  the  date  of  the  filing  of 
the  appeal  brief,  that  they  desire  to 
grant  the  appeal  or  consider  further 
briefs  or  arguments,  the  Chairman  of 
the  Board  shall,  on  the  20th  day  after 
the  date  of  the  filing  of  the  appeal  brief, 
enter  an  order  pm-suant  to  §  1035.109(b) . 

§  1035.109     Content  of  orders. 

(a)  The  grant  of  an  appeal  may  be  by 
an  order  remanding  the  niatter  to  the 
decision  officer,  accompanied  with  a 
brief  statement  of  reasons  therefor. 

(b)  The  denial  of  an  appeal  ordinarily 
will  be  in  the  form  of  an  order  signed  by 
the  Chairman  of  the  Board,  stating  that 
the  appeal  was  denied  by  the  Board  on 
a  particular  date,  and  ordinarily  will  not 
be  accompanied  by  an  explanatory  state- 
ment. Such  denial  without  an  explana- 
tory statement  shall  be  deemed  equiva- 
lent to  adoption  by  the  Board  of  the 
decision  officer's  decision. 

(c)  Where  the  Board  grants  an  appeal 
in  part  and  denies  it  in  part,  it  ordinarily 
will  remand  the  matter  to  the  decision 
officer,  as  specified  in  paragraph  (a)  of 
this  section.  Where  the  Board  can  ap- 
propriately dispose  of  such  a  matter  by 
entering  its  own  order,  rather  than  by 
remanding  the  matter,  it  may  do  so. 

(d)  Entry  of  an  order  by  the  Board 
shall  be  effective  ten  (10)  days  after 
service  thereof. 


PART  1040— COMPLIANCE  PROCE- 
DURES; REPORTS,  ADVISORY  OPIN- 
IONS, AND  ENFORCEMENT 

Subpart  A — Complianc*  Raportt 

Bee. 

1040.111  Compliance  reports  following  Parts 
1030  or  1036  orders. 

1040.114  NoncompUanoe  with  reporting  re- 
quirements. 

1040.121     Comment  on  report. 


Subpart  B— Advisory  Opinions  on  Compliance 

Sec. 

1040.211  Request  for  opinion. 

1040.212  Response  by  Office. 

1040.214     Advisory   opinion   during    compli- 
ance investigation  . 

1040.221  Revocation. 

1040.222  Reliance. 

Subpart  C — Enforcement 

1040.311     Enforcement. 

Authority:  The  provisions  of  this  Part 
1040  Issued  pursuant  to  sec.  5  of  the  Act  of 
Oct.  6,  1917,  40  Stat.  415,  as  amended,  12 
U.S.C.  95a;  E.O.  11387,  Jan.  1,  1968.  33  F.R. 
47;  Department  Organization  Order  25-3A 
(formerly  Department  Order  184-A),  Jan.  1, 
1968,  33  F.R.  54. 

Subpart  A — Compliance  Reports 

§  1040.111      Compliance   reports    follow- 
ing Parts  1030  or  1035  orders. 

(a)  Whenever,  in  a  proceeding  imder 
Parts  1030  or  1035,  an  order  is  entered 
requiring  the  respondent  to  refrain 
from  or  to  undertake  any  future  act  or 
practice,  the  Office  will  further  require 
the  respondent  to  file  a  compliance  re- 
port with  the  Office.  Such  requirement 
will  be  by  action  of  the  Director  of 
the  Compliance  Division  pursuant  to 
§  1020.121(a)(2)    of  this  chapter. 

(b)  Such  report  shall  be  in  writing, 
signed  by  the  respondent  or  an  officer 
thereof,  be  made  under  oath  or  affirma- 
tion, and  be  filed  with  the  Office,  Atten- 
tion: Director  of  Compliance  Division. 

(c)  Such  report  shall  set  forth  in  de- 
tail the  manner  and  form  of  the  re- 
spondent's compliance  with  each  of  the 
provisions  of  the  order. 

(d)  Such  report  shall  be  filed  within 
twenty  (20)  days  after  the  order  be- 
comes effective  unless  the  Director  of 
the  Compliance  Division,  upon  timely 
request,  extends  such  time.  Further  and 
subsequent  reports  may  also  be  required 
by  the  Director  of  the  Compliance 
Division. 

§  1040.114     Noncompliance  with  report- 
ing requirements. 

In  cases  of  failure  to  comply  with  com- 
pliance report  requirements,  the  Office 
may  initiate  appropriate  action  pursuant 
to  §  1020.141  of  this  chapter. 

§1040.121     Comment  on  report. 

The  Office  will  review  compliance  re- 
ports. The  Director  of  the  Compliance 
Division  may  comment  in  writing  to  the 
respondent  In  respect  to  whether  the 
actions  set  forth  in  such  a  report  evi- 
dence compliance  with  the  order. 

Subpart  B — Advisory  Opinions  on 
Compliance 

§  1040.211      Request  for  opinion. 

Any  respondent  subject  to  an  order 
issued  under  Parts  1030  or  1035  of  this 
chapter  may  request  advice  from  the 
Office  as  to  whether  a  proposed  course 
of  action,  if  pursued  by  it,  will  consti- 
tute compliance  with  such  order.  The 
request  for  advice  should  be  submitted 
in  writing  and  should  include  full  Infor- 
mation regarding  the  propoeed  course  of 
action. 
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§  1040.212     Response  by  Office. 

On  the  basis  of  the  facts  submitted  as 
•well  as  other  information  properly  avail- 
able to  it,  the  Oflace  will,  where  It  Is 
practicable  and  otherwise  appropriate, 
by  letter  signed  by  the  Director  of  the 
Compliance  Division,  inform  the  re- 
spondent whether  the  proposed  coui'se  of 
action.  If  pursued,  would  constitute  com- 
pliance with  the  order.  The  Oflfice  ex- 
pressly reserves  the  power  to  take  such 
other  and/or  additional  action  as  the 
public  interest  may  require. 

§  1040.214      Advisory      opinion      during 
compliance  investigation. 

Once  the  Office  has  instituted  an  inves- 
tigation to  determine  whether  a  respond- 
ent is  in  violation  of  an  outstanding  order 
issued  against  it,  the  Office  will  ordinarily 
consider  it  inappropriate  to  give  the  re- 
spondent an  advisory  opinion  on  the  sub- 
ject. No  request  for  an  advisory  opinion, 
in  such  circumstances,  will  ordinarily 
cause  the  Office  to  discontinue  such 
investigation, 

§  1040.221      Revocation. 

The  Office  may,  at  any  time,  recon- 
sider any  advice  or  comment  made  under 
§  1040.121  or  §  1040.212,  and  rescind, 
alter,  or  revoke  the  same.  If  it  does  so, 
the  Office  will,  whenever  possible,  give 
prompt  notice  to  the  respondent. 

§  1040.222     Reliance. 

(a)  When  the  Office  believes  that  a 
respondent  has  violated  an  order  Issued 
against  It  under  Parts  1030  or  1035  of 
this  chapter  but  the  respondent  estab- 
lishes to  the  Office  that  it  acted  in  ac- 
tual, properly  warranted,  and  good  faith 
reliance  upon  written  advice  to  it  under 
§  1040.121  or  §  1040.212,  then  the  Office 
will  not  proceed  or  recommend  any  pro- 
ceeding against  such  respondent  In  re- 
spect to  such  possible  violation  without 
first  giving  respondent  notice  under 
§  1040.221  and  an  opportunity  to  discon- 
tinue the  questioned  practice  or  trans- 
action and  to  correct  the  effects  thereof. 

(b)  If  the  respondent  effects  such  dis- 
continuance and  correction  promptly 
and  fully,  and  satisfies  the  Office  that  it 
is  complying  with  the  requirements  of 
the  Program  in  regard  to  the  matter, 
then  the  Office  will  take  no  further 
action. 

Subpart  C — Enforcement 

§  1040.311     Enforcement. 

When  the  Office  has  Information  in- 
dicating that  a  respondent  has  failed  or 
is  failing  to  comply  with  the  provisions 
of  an  order  entered  against  the  respond- 
ent imder  Part  1030,  the  Office  may  In- 
stitute or  recommend  a  civil  or  criminal 
enforcement  proceeding  (see,  e.g.,  50 
U.S.C.  App.  5(b)(3),  17)  or  a  further 
administrative  proceeding  under  Part 
1030  of  this  chapter. 


Sec. 


1050.104 

Clerk. 

1050.105 

Time  computation. 

1050.106 

Service. 

1050.107 

Fees. 

1050.108 

Ex  parte  communioations 

1050.111 

Freedom  of  information. 

PART  1050— MISCELLANEOUS  RULES 

Sec. 

1050.101  AppearanceB. 

1050.102  Standards  of  conduct. 

1050.103  Reqvilrements  as  to  form  and  filing 

of  documents. 


Attthobity:  Tlie  provisions  of  this  Part 
1050  issued  pursuant  to  sec.  5  of  the  Act 
of  Oct.  6,  1917,  40  Stat.  415,  as  amended, 
12  U.S.C.  95a;  E.O.  11387,  Jan.  1,  1968,  33 
F.R.  47;  Department  Organization  Order  25- 
3 A  (formerly  Department  Order  184r-A), 
Jan.  1,  1968,  33  F.R.  54. 

§  1050.101      Appearances. 

(a)  Qualifications.  (1)  Members  of 
the  bar  of  a  Federal  Court  or  of  the  high- 
est court  of  any  State  or  territory  of  the 
United  States  are  eligible  to  practice  be- 
fore the  Office  and  the  Appeals  Board 
for  the  Department  of  Commerce  in  any 
proceeding  under  Parts  1020-1050  of 
this  chapter. 

(2)  Any  individual  or  member  of  a 
partnership  involved  in  any  such  pro- 
ceeding may  appear  on  behalf  of  hlmsell 
or  of  such  partnership,  upon  adequate 
identification.  A  corporation  or  associa- 
tion may  be  represented  by  an  officer 
thereof. 

(3)  Accoimtants  who  are  authorized 
to  practice  in  any  State  or  territory  of  the 
United  States  are  eligible  to  appear  be- 
fore the  Office  on  behalf  of  any  person 
or  party  in  matters  arising  imder  Part 
1025  or  1040  of  this  chapter. 

(b)  Notice  of  appearance.  Any  person 
desiring  to  appear  before  the  Office  on 
behalf  of  a  person  or  party  shall  file  a 
written  notice  of  his  appearance,  stat- 
ing the  basis  of  his  eligibility  under  this 
section.  No  other  application  shall  be 
required  for  admission  to  practice,  and 
no  register  of  attorney?^  will  be 
maintained. 

§  1050.102     Standards  of  conduct. 

(a)  All  attorneys  practicing  before  the 
Office  shall  conform  to  the  standards  of 
ethical  conduct  required  of  practitioners 
in  the  courts  of  the  United  States.  Ac- 
countants who  prepare  reports  or  other 
documents  for  submittal  to  the  Office  or 
who  appear  before  the  Office  shall  con- 
form to  the  standards  of  ethical  conduct 
prescribed  by  the  State  Board  of  Ac- 
countancy or  other  licensing  authority 
for  the  State  in  which  such  accountant 
maintains  his  principal  place  of  business. 

(b)  If  the  Office  has  reason  to  believe 
that  any  person  is  not  conforming  to 
such  standards,  or  that  he  has  been 
otherwise  guilty  of  conduct  warranting 
disciplinary  action,  the  Officfe  may  issue 
an  order  requiring  such  person  to  show 
cause  why  he  should  not  be  suspended  or 
disbarred  from  practice  or  appearance 
before,  or  from  the  preparation  of  re- 
ports or  other  docimients  for  submittal 
to,  the  Office.  The  alleged  offender  shall 
be  granted  due  opportunity  to  be  heard 
and  may  be  represented  by  cotm%l. 
Thereafter,  if  .warranted  by  the  facts, 
the  Office  may  issue  against  the  person 
an  order  of  reprimand,  suspension,  dis- 
barment, or  other  appropriate  sanction. 

§  1050.103     Requirements    as    to    form 
and  filing  of  documents. 


(a)  Filing.  In  formal  administrative 
proceedings  under  Part  1030  of  this  chap- 
ter, except  as  otherwise  provided,  all 
documents  submitted  to  the  Office  shall 
be  addressed  to  the  hearing  examiner. 
Where  practicable,  such  documents  shall 
be  filed  with  him;  otherwise,  they  shall 
be  filed  with  the  Clerk  (see  §  1050.104) . 
Informational  applications  or  requests, 
however,  may  be  submitted  directly  to 
the  official  in  charge  thereof  or  to  the 
Director  of  the  appropriate  Division. 

(b)  Title.  Documents  shall  clearly 
show  the  file  or  docket  number  and  title 
of  the  matter  in  connection  with  which 
they  are  filed. 

(c)  Copies.  Five  copies  of  all  formal 
documents  shall  be  filed,  unless  other- 
wise specified.  Informal  applications  and 
correspondence  should  be  submitted  in 
the  form  of  an  original  and  two  copies 
thereof. 

(d)  Form.  (1)  Documents  shall  be 
printed,  typewritten  (double  spaced)  or 
otherwise  processed  in  permanent  form. 

(2)  Wherever  practicable,  documents 
shall  be  on  paper  approximately  8^2 
inches  by  11  inches,  boimd  or  stapled  on 
the  left  side. 

(e)  Signature.  One  copy  of  each  docu- 
ment filed  shall  be  signed  by  a  person 
who  has  entered  an  appearance  (or  in 
informal  matters  by  a  person  qualified 
to  do  so) . 

§  1050.104     Qerk. 

The  Director  of  the  Office  shall  des- 
ignate an  employee  of  the  Office  to  serve 
as  Clerk  of  the  Office.  The  Clerk  shall, 
in  general,  perform  the  fimctions  of  the 
Clerk  of  a  district  court,  in  respect  to 
the  proceedings  under  Part  1030  of  this 
chapter  and  where  otherwise  appropri- 
ate. Papers  may  be  filed  with  him;  he 
shall  accept  and  record  receipt  of  for- 
mal papers;  he  shall  enter  the  orders  of 
hearing  examiners  and  cause  them  to 
be  served  upon  parties.  Where  it  is  ap- 
propriate, the  Clerk  shall  sign  documents 
and  other  papers  in  the  name  of  the  Of- 
fice. Nothing  contained  in  this  section 
shall  be  deemed  to  preclude  the  Clerk 
from  performing  any  other  functions 
within  the  Office. 

§1050.105     Time  computation. 

Computation  of  any  period  of  time 
prescribed  or  allowed  under  Parts  1020- 
1040  of  this  chapter  shall  begin  with  the 
first  business  day  following  that  on 
which  the  act^  event,  or  development 
initiating  such  period  of  time  shall  have 
occurred.  When  the  last  day  of  the  period 
so  computed  is  a  Saturday,  Sunday,  or 
national  holiday,  or  other  day  on  which 
the  Office  is  closed,  the  period  shall  rim 
until  the  end  of  the  next  following  busi- 
ness day.  When  such  period  of  time,  with 
the  intervening  Saturdays,  Sundays,  and 
national  holidays  counted,  is  5  days  or 
less,  each  Saturday,  Sunday,  and  any 
such  holiday  shall  be  excluded  from  the 
computation.  When  such  period  of  time, 
with  the  intervening  Saturdays,  Sundays, 
and  national  holidays  counted,  exceeds 
5  days,  each  of  the  Saturdays,  Sundays, 
and  such  holidays  shall  be  included  in 
the  computation. 
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§  1050.106     Service. 

(a)  By  the  Office.  (1)  Service  of 
notices,  orders,  and  other  processes  of 
the  Office  or  a  hearing  examiner  may  be 
effected  as  follows: 


(i)  By  registered  or  certified  mail.  A 
copy  of  the  document  shall  be  addressed 
to  the  person  to  be  served,  at  its  resi- 
dence, office,  or  place  of  business,  and 
sent  thereto  by  registered  or  certified 
mail;  or 

(ii)  By  delivery  to  an  individual.  A 
copy  thereof  may  be  delivered  to  the 
natural  person  to  be  served,  or  to  a  mem- 
ber of  the  partnership  to  be  served,  or  to 
any  officer  or  director  of  the  corporation 
or  unincorporated  association  to  be 
served;  or 

(iii)  By  delivery  to  an  address.  A  copy 
thereof  may  be  left  at  the  office  or  place 
of  business  of  the  person,  or  it  may  be 
left  at  the  residence  of  the  person  or  of  a 
member  of  the  partnership  or  of  an 
officer  or  director  of  the  corporation  or 
imincorporated  association  to  be  served. 


(2)  All  other  docimients  may  be  simi- 
larly served,  or  they  may  be  served  by 
ordinajy  first-class  mail. 

(b)  By  other  parties.  Service  of  docu- 
ments by  parties  other  than  the  Office 
shall  be  by  delivering  copies  thereof  as 
follows:  Upon  the  Office,  by  personal 
delivery  or  delivery  by  first-class  mail  to 
the  Clerk;  upon  any  other  party,  by 
delivery  to  the  party,  as  specified  in 
paragraph  (a)  of  tliis  section. 

(c)  Service  on  attorney  of  party. 
When  a  party  is  represented  by  a  person 
qualified  pursuant  to  §  1050.101(a),  and 
such  representative  has  filed  a  notice  of 
appearance  as  required  by  §  1050.101(b), 
or  has  filed  any  pleading  or  other  docu- 
ment on  behalf  of  the  party^  any  notice, 
order,  or  other  process  or  communication 
required  or  permitted  to  be  served  Upon 
a  person  or  party  may  be  served  upon 
such  representative  in  lieu  of  any  other 
service. 

(d)  Proof  of  service,  il)  When  service 
is  by  registered,  certified,  or  ordinary 
first  class,  it  is  complete  upon  delivery 
of  the  document  by  tiie  post  office  to  the 
person  served. 


(2)  The  return  post  office  receipt  for 
a  document  registered  or  certified  and 
mailed,  or  the  verified  return  or  certifi- 
cate by  the  person  serving  the  document 
by  personal  delivery,  shall  be  proof  of  the 
service  of  the  document.  All  documents 
served  by  ordinary  mail  shall  have  ap- 
pended thereto  a  certificate  of  service, 
setting  forth  the  manner  of  said  service, 
including  the  address  of  any  person  so 
served. 

§  1050.107     Fees. 

(a)  Witnesses.  Any  person  compelled 
to  appear  in  person  in  response  to  com- 
pulsory process  shall,  upon  his  applica- 
tion therefor,  be  paid  the  same  fees  and 
mileage  as  are  paid  witnesses  in  the 
courts  of  the  United  States. 

(b)  Responsibility.  The  fees  and  mile- 
age referred  to  in  this  section  shall  be 
paid  by  the  party  at  whose  instance  the 
witness  appears. 

§  1050.108     Ex  parte  communications. 

(a)  In  a  formal  administrative  pro- 
ceeding, no  person  not  employed  by  the 
Office  and  no  employee  or  agent  of  the 
Office  who  performs  any  investigative  or 
prosecuting  function  in  connection  with 
the  proceeding,  shall  cominunicate  ex 

parte,  directly  or  indirectly,  with  any 
person  involved  in  the  decisional  process 
in  such  proceeding,  with  respect  to  the 
merits  of  that  or  a  factually  related 
proceeding. 

(b)  In  a  formal  administrative  pro- 
ceeding, no  person  involved  in  the  de- 
cisional process  of  such  proceeding  shall 
commmiicate  ex  parte,  directly  or  indi- 
rectly, with  any  person  not  employed  by 
the  Office,  or  with  any  employee  or  agent 
of  the  Office  who  performs  any  investiga- 
tive or  prosecuting  ftmction  in  connec- 
tion wiUi  the  proceedings,  with  respect 
to  the  merits  of  that  or  a  factually  re- 
lated proceeding. 

(c)  In  a  formal  administrative  pro- 
ceeding, if  an  ex  parte  communication  is 
made  to  or  by  any  employee  involved  in 
the  decisional  process,  in  violation  of 
paragraph  (a)  or  (b)  of  this  section, 
such  employee  shall  promptly  inform  the 
Office  of  the  substance  of  such  communi- 
cation and  the  circumstances  thereof. 
The  Office  will  take  such  action  thereon 
as  it  may  consider  appropriate. 

§1050.111      Freedom  of  information. 


(a)  All  documents  (including  tran- 
scripts) filed  in  formal  administrative 
proceedings  conducted  under  Part  1030 
of  this  chapter  (except  those  documents 
placed  in  camera  pursuant  to  §  1030.451 
(b)  of  this  chapter) ,  and  such  other  doc- 
uments as  the  Office  may  from  time  to 
time  designate,  shall  be  made  part  of  the 
public  records  of  the  Office.  Copies 
thereof  are  maintained  for  public  in- 
spection and  copying  in  the  office  of  the 
Clerk  (see  §  1050.104). 

(b)  For  good  cause  shown  and  upon 
application  by  any  party  submitting  a 
document  tliat  is  to  be  placed  on  the 
public  record,  pursuant  to  paragraph  (a) 
of  tliis  section,  the  Office  may  excise  trade 
secrets  and  customarily  privileged  com- 
mercial or  financial  information  obtained 
from  any  person.  Requests  for  such 
excision  may  be  made  by  timely  submittal 
to  the  Office  of  a  written  request  specify- 
ing with  particularity  each  item  sought 
to  be  excised  and  setting  forth  in  each 
instance  a  full  statement  of  the  party's 
business  reasons  for  requesting  excision. 
Mere  conclusory  allegations  and  requests 
that  an  entire  document  be  omitted  from 
the  public  record  will  not  be  deemed 
to  satisfy  the  requirements  of  this 
paragraph. 

(c)  All  documents  of  any  description 
received  by  the  Office  from  any  person  in 
connection  with  an  investigation  of  pos- 
sible noncompliance  with  the  Program, 
and  not  described  in  paragraph  (a)  of 
this  section,  are  considered  part  of  the 
investigatory  files  of  the  Office,  compiled 
for  law  enforcement  purposes,  and  will 
not  be  disclosed  to  any  person  except 
pursuant  to  law. 

(d)  Terms  used  In  this  section  shall 
have  the  meanings  ascribed  thereto  in 
5  U.S.C.  §§  551-553. 

Effective  date.  The  amendments  to 
Parts  1020-1050  sliaU  be  effective  as  of 
the  date  of  publication  in  final  form  in 
the  Federal  Register,  and  shall  govern 
all  proceedings  commenced  after  the 
effective  date  and  all  pending  proceed- 
ings except  to  the  extent  ttiat  the  Di- 
rector of  the  Office  determines,  in  his 
discretion,  that  application  of  the  amend- 
ments or  any  portion  thereof  in  a  pend- 
ing proceeding  would  not  be  feasible  or 
would  work  Injustice,  in  whiich  case  the 
appropriate  former  rule  or  riiles  shall 
apply. 
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Title  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  X — Office  of  Foreign  Direct 
Investments,  Department  of  Com- 
merce 

[1970  General  Bulletin;  Supp.  1] 

PART  1000— FOREIGN  DIRECT 

INVESTMENT  REGULATIONS 

Supplementary  Interpretative 
Analyses  and  Statements 

Editorial  Note:  The  foreign  Direct  Invest- 
ment Regulations  are  published  In  Title  15, 
Chapter  X,  Part  1000  of  the  Code  of  Federal 
Regulations  (CFTl).  All  sections  of  the  reg- 
ulations contained  In  CFR  are  preceded  by 
the  designation  "1000"  (e.g.,  §  1000.201).  The 
"1000"  designation  has.  for  convenience,  been 
eliminated  from  section  references  contained 
In  Supplement  No.  1.  Sections  of  the  1970 
General  Bulletin  correspond  to  section  num- 
bers of  the  regulations  but  are  distinguished 
by  the  use  of  the  prefix  "B"  and  a  h3rphenated 
numeral  sufSx  indicating  major  topical  divi- 
sions of  the  analytical  discussion  (e.g., 
§  B201-3) .  Sections  of  Supplement  No.  1  cor- 
respond similarly  to  section  numbers  of  the 
regulations  but  are  distinguished  by  the  use 
of  the  prefix  "S"  and  a  hyphenated  numeral 
suffix  indicating  the  related  topical  division 
in  the  corresponding  section  of  the  1970 
General  Bulletin  (e.g.,  §  S312-18  modifies 
IB312-18).  The  abbreviations  "DI"  and 
"APN"  are  used  to  refer  to  "direct  Investor" 
and  "affiliated  foreign  national",  respectively. 

Table  of  Contents  for  Supplement  No.  1. 

Introduction. 

Program  Changes  in  1971. 

(i)   Section  603  minimum  allowable. 

(ii)  Section  507  alternative  minimum  and 
Schedule  A  supplemental  allowable. 

(ili)  Section  504(b)  schedular  earnings 
allowable. 

(iv)  Section  1302  foreign  air  transport 
allowable. 

(v)  Section  203(c)(2)  liquid  foreign  bal- 
ance exemption. 

(vi)  Section  203(d)(1)  available  proceeds 
exemption. 

Supplementary  material. 

i  S203-7  Limitation  on  amount  of  liquid 
foreign  balances. 

§  S203-8  Available  proceeds  of  long-term 
foreign  borrowing:  Effect  on 
positive  net  transfer  of  capital. 

§  S304-4      Foreign  nationals. 

§  S306-6  Reinvested  earnings  of  incor- 
porated AFNs. 

§  S312-10  DI's  satisfaction  of  an  AFN's  debt 
obligation. 

§  S3 12-1 J  Repayment  of  a  DI's  long-term 
foreign  borrowing. 

§  S3 12-12  Lease  of  property  by  a  DI  to  an 
APN. 

§  S3 12-13  Inducements  for  loans  to  a  DI  or 
to  an  AFN. 

§  S3 12-15  Transfers  of  capital  by  an  AFN 
to  a  DI. 

5  S312-16  Sale  of  an  AFN  to  an  unaffiliated 
foreign  national  with  deferred 
payment. 

§  S312-18  Certain  transactions  not  Involv- 
ing a  transfer  of  capital; 
§  312(c). 

§  S3 13-3  Net  transfer  of  capital  to  unin- 
corporated AFNs. 

5  S324-4  Definition  of  long-term  foreign 
borrowing. 

5  S801-2      Procedures. 


§  S1002-2     Standard  Certificate  Form  FDI- 
106. 

Appendix 

The  Appendix  Included  in  the  reprint  of 
the  1970  General  Bulletin  contains  the  Re- 
vised Instructions  for  Submitting  Applica- 
tions for  Specific  Authorizations  or  Exemp- 
tions or  for  Interpretive  Opinions,  issued  on 
September  11,  1970.  It  should  be  noted  that 
this  document  was  superseded  by  Revised 
Instructions  Issued  on  February  23,  1971,  and 
distributed  by  OFDI  to  DIs  and  other  Inter- 
ested persons. 

Introduction. 

Supplement  No.  1  contains  a  descrip- 
tion of  the  1971  amendments  to  the  regu- 
lations and  expands  the  treatment  of  cer- 
tain topics  covered  in  the  1970  General 
Bulletin. 

Program  changes  in  1971. 

The  major  changes  made  in  the  For- 
eign Direct  Investment  Program  for  1971 
are: 

(i)  Section  503  minimum  allowable. 
The  amount  of  positive  direct  investment 
that  DIs  may  make  under  the  §  503 
worldwide  minimum  allowable  has  been 
increased  from  $1  million  to  $2  million. 

(ii)  Section  507  alternative  minimum 
and  Schedule  A  supplemental  allowable. 
The  amount  of  positive  direct  investment 
that  DIs  may  make  in  Schedules  B  and  C 
under  the  §  507(a)  (1)  alternative  mini- 
mum allowable  has  been  increased  from 
$1  million  to  $2  million.  To  the  extent 
that  the  increased  Schedules  B/C  allow- 
able is  not  used  in  Schedules  B/C,  it  may 
be  "downstreamed"  to  Schedule  A  under 
§  507(b),  thereby  increasing  the  amoimt 
of  positive  direct  investment  that  is  au- 
thorized for  Schedule  A  under  §  507  to  a 
maximum  of  $6  million. 

(iii)  Section  504(b)  schedular  earn- 
ings allowable.  The  amoimt  of  positive 
direct  investment  that  DIs  may  make  in 
each  scheduled  area  under  the  §  504(b) 
earnings  allowable  has  been  increased 
from  30  percent  to  40  percent  of  annual 
earnings  in  the  scheduled  area  during 
the  immediately  preceding  year.  Cor- 
respondingly, the  maximum  "upstream" 
adjustment  to  historical  allowables  that 
is  provided  under  §  504(c)  has  been  in- 
creased from  30  percent  to  40  percent 
of  annual  earnings  during  the  imme- 
diately preceding  year. 

(iv)  Section  1302  foreign  air  transport 
allowable.  Section  1302(a)  has  been 
amended  to  increase  the  amount  of  posi- 
tive direct  investment  authorized  by 
Subpart  M  of  the  regulations  from  30 
percent  to  40  percent  of  a  DI's  aggregate 
annual  foreign  air  transport  earnings 
during  the  immediately  preceding  year. 

(v)  Section  203(c)  (.2)  liquid  foreign 
balance  exemption.  The  exemption  pro- 
vided by  §  203(c)  (2)  for  liquid  foreign 
balances  that  may  be  held  by  a  DI  at 
the  end  of  each  month  has  been  in- 
creased from  $25,000  to  $100,000. 

(vi)  Section  203(d)  (1)  available  pro- 
ceeds exemption.  The  amount  of  avail- 
able proceeds  that  may  be  held  by  a  DI 
in  the  form  of  foreign  balances  or  other 
foreign  property  at  yearend  free  of  the 
prohibitions  of  §  203(d)  (1)  has  been  in- 
creased from  $25,000  to  $100,000. 


Text  and  examples  in  the  1970  Gen- 
eral Bulletin  that  involve  allowables  or 
exempt  amounts  which  were  increased  by 
the  amendments  for  1971  should  be  read 
in  light  of  such  increases.  For  example, 
an  illustration  of  the  calculation  of  the 
earnings  allowable  in  the  1970  General 
Bulletin  that  uses  30  percent  of  annual 
earnings  in  1969  to  determine  the  1970 
earnings  allowable  correctly  indicates 
the  manner  in  which  the  earnings  allow- 
able is  calculated;  in  1971,  however,  the 
amoimt  of  the  earnings  allowable  would 
be  based  on  40  percent  of  annual  earn- 
ings in  1970. 

Supplementary  material. 

The  following  interpretive  analyses 
shall  supplement  the  material  contained 
in  the  corresponding  sections  of  the  1970 
General  Bulletin: 

§  S203— 7     Limitation     on     amount     of 
liquid  foreign  balances. 

The  material  contained  in  §B203-7 
concerning  the  amount  of  liquid  foreign 
balances  that  may  be  held  by  a  DI  is 
supplemented  in  the  following  respect: 
Although  compliance  with  §  203(c)  is 
measured  at  the  end  of  each  month  dur- 
ing any  reporting  period,  all  DIs  should 
be  aware  that  it  is  the  intent  of  the 
limitation  imposed  by  §  203(c)  that  the 
volume  of  liquid  foreign  balances  held 
by  any  DI  should  not  vary  significantly 
over  the  course  of  a  month. 

The  statement  contained  in  §  B203-7 
concerning  available  proceeds  held  in 
the  form  of  liquid  foreign  balances  is 
supplemented  in  the  following  respect: 
Available  proceeds  that  may  be  held 
in  the  form  of  liquid  foreign  balances 
outside  the  limitations  of  §  203(c)  are 
proceeds  of  long-term  foreign  borrowing 
(i.e.,  funds  or  other  property  received 
by  a  DI  from  the  first  purchaser  or  holder 
in  exchange  for  the  debt  obligation  issued 
or  created  in  connection  with  such  bor- 
rowing) that  have  not  been  expended 
or  allocated.  The  amoimt  of  proceeds  of 
long-term  foreign  borrowing  is  equal  to 
the  gross  amount  or  value  of  funds  or 
other  property  received  by  a  DI  in  con- 
nection with  its  borrowing  (see  §  324 
(c)). 

To  the  extent  that  the  gross  amount 
of  a  borrowing  exceeds  the  net  amount 
actually  received  by  the  DI  after  dis- 
coimts,  commissions  or  fees  are  deducted, 
any  f^mds  or  other  property  may  be 
designated  and  thereafter  must  be 
treated  as  though  received  by  the  DI  in 
connection  with  its  borrowing.  Such 
funds  or  other  property  shall  be  identi- 
fied on  the  books  and  records  required 
to  be  maintained  by  the  DI  pursuant  to 
§  203(b).  Funds  or  other  property  so 
designated  may  include  amounts  trans- 
ferred from  the  United  States  or  interest 
earned  on  foreign  bank  deposits.  If  such 
funds  or  other  property  thereby  consti^ 
tufte  available  proceeds,  they  may  be  held 
in  the  form  of  liquid  foreign  balances 
outside  the  limitations  of  §  203(c)  but 
subject  to  the  prohibition  of  §  203(d)  (1) . 

It  should  be  noted  that  if  a  borrowing 
that  was  treated  as  long-term  foreign 
borrowing  is  retroactively  disqualified  by 
reason  of  repayment  within  12  months, 
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the  available  proceeds  exemption  from 
the  limitations  of  §  203(c)  will  retroac- 
tively cease  to  apply  to  proceeds  of  such 
borrowing  that  were  held  in  the  form  of 
liquid  foreign  balances.  Such  proceeds 
should  be  reported  as  liquid  foreign  bal- 
ances on  the  amended  or  subsequent  re- 
ports on  Form  FDI-102/102P  required  to 
be  filed  after  the  disqualification  of  the 
borrowing  (see  §  S324-4) . 

§  S203-8  Available  proceeds  of  long- 
term  foreign  borrowing:  Effect  on 
positive  net  transfer  of  capital. 

The  introductory  statement  contained 
in  §  B203-8  concerning  the  prohibition 
against  making  a  positive  net  transfer 
of  capital  that  results  in  positive  direct 
investment  during  any  year  at  the  end 
of  which  a  DI  holds  available  proceeds  of 
long-term  foreign  borrowing  in  the  form 
of  foreign  property  is  modified  to  read 
as  follows: 

Section  203(d)(1)  prohibits  a  DI 
that  elects  a  §  504  allowable  pursuant 
to  §  502  and  holds  more  than  $100,000 
of  available  proceeds  of  long-term  foreign 
borrowing  in  the  form  of  foreign  property 
at  yearend  from  m^tking  a  positive  net 
transfer  of  capital  to  any  scheduled  area, 
to  the  extent  such  positive  net  transfer 
of  capital  would  result  in  positive  direct 
investment  for  such  year,  unless  the  posi- 
tive direct  investment  is  authorized  by 
§  1002.  Section  203(d)  (1)  does  not  apply 
to  DIs  electing  the  §  503  or  §  507 
alldwables. 

For  purposes  of  §  203(d)(1),  a  DI 
need  not  take  into  account  positive  direct 
investment  that  occurs  by  reason  of  in- 
terschedular  transfers  of  capital  charged 
against  an  allowable  "downstreamed" 
pursuant  to  1 504(d) .  Under  §  505,  trans- 
fers of  capital  between  AFNs  in  different 
scheduled  areas  are  attributed  to  the  DI. 
Under  §  504(d),  a  DI  is  permitted  to 
"downstream"  unused  schedular  allow- 
ables without  limitation.  Accordingly, 
circumstances  may  arise  where,  by  rea- 
son, of  §505,  positive  direct  investment 
charged  to  a  DI  in  a  scheduled  area  will 
be  authorized  only  by  application  of 
§  504(d).  If,  as  of  yearend,  the  DI  holds 
available  proceeds,  such  positive  direct 
investment  would  be  prohibited  by  a  lit- 
eral application  of  §  203(d)  (1) .  However, 
§  203(d)  (1)  is  construed  as  being  inap- 
plicable to  positive  direct  investment 
arising  from  a  §  505  transfer  of  capital 
that  is  charged  against  a  DI's  §  504(d) 
allowable. 

It  should  be  noted  that  a  positive  net 
transfer  of  capital  to  a  scheduled  area 
may  result  from  failure  to  remit  earnings 
of  unincorporated  AFNs  in  such  sched- 
uled area.  To  the  extent  that  such  posi- 
tive net  transfer  of  capital  would  result 
in  positive  direct  investment,  it  is  prohib- 
ited by  §  203(d)  (1)  if  the  DI  holds  more 
than  $100,000  of  available  proceeds  in 
the  form  of  foreign  property  at  yearend 
and  elects  a  §  504  allowable. 
§  S304— 4     Foreign  nationals. 

(iii)  BusiTiess  ventures.  The  descrip- 
tion of  business  ventures  contained  in 
§  B304-4(iii)  is  clarified  in  the  following 
respect:  A  vessel  owned  directly  by  a 
DI  is  not  a  foreign  national  for  the  pur- 
poses of  the  regulations,  whether  or  not 


such  vessel  is  registered  in  the  United 
States.  The  transfer  of  title  to  a  vessel 
or  of  rights  imder  a  contract  for  the 
construction  of  a  vessel  by  a  DI  to  its 
incorporated  AFN  is  a  transfer  of  cap- 
ital under  §  312(a)  in  the  amount  of  the 
market  value  of  the  vessel  or  of  progress 
payments  already  made  for  the  construc- 
tion of  the  vessel,  respectively.  Earnings 
or  losses  from  the  operation  of  a  vessel 
that  is  owned  or  chartered  by  an  incor- 
porated AFN  are  treated  as  earnings  or 
losses  of  such  AFN.  A  vessel,  support  ves- 
sel or  drilling  barge  that  is  owned  di- 
rectly by  a  DI  but  operated  by  a  business 
venture  AFN  shall  be  assigned  a  value  of 
zero  (and  related  liabilities  or  deprecia- 
tion charges  shall  be  excluded)  in 
computing  aggregate  net  assets  of  such 
business  venture. 

§  S306— 6      Reinvested  earnings  of  incor- 
porated AFNs. 

(i)  Total  earnings.  The  statement  con- 
tained in  §B306-6(i)  concerning  the 
computation  of  total  earnings  of  incor- 
porated AFNs  is  clarified  in  the  follow- 
ing respect:  Extraordinary  gains  and 
losses  of  an  incorporated  AFN  (including 
gains  or  losses  resulting  from  the  expro- 
priation of  assets  of  the  AFN  by  the  gov- 
ernment of  a  foreign  country  or  from 
sales  by  the  AFN  of  interests  in  other 
AFNs),  casualty  insurance  proceeds  to 
the  extent  that  they  exceed  the  value 
of  the  assets  lost  or  damaged  and  pro- 
ceeds of  business  interruption  insurance 
should  generally  be  Included  In  earn- 
ings or  losses  of  such  AFNs. 

§  S312-10     DI's  satisfaction  of  an  AFN's 
debt  obligation. 

The  statement  contained  in  §  B312-l(j 
concerning  the  assumption  by  a  DI  of  an 
AFN's  obligation  is  clarified  in  the  fol- 
lowing respect:  In  addition  to  involving 
a  transfer  of  capital,  a  DI's  assumption 
of  an  AFN's  obligation  in  a  transaction 
in  which  the  AFN  is  relieved  of  liability 
will  be  deemed  a  borrowing  by  the  DI 
from  the  former  creditor  of  the  AFN. 
The  proceeds  of  such  borrowing  will  be 
deemed  to  have  been  expended  in  making 
the  transfer  of  capital  involved  in  the 
assumption.  Such  borrowing  by  the  DI 
may,  depending  on  the  facts  and  circum- 
stances, qualify  as  long-term  foreign  bor- 
rowing imder  §  324(a).  Thus,  if  during 
1971  a  DI  assumes  the  debt  obligation  of 
its  Schedule  C  AFN  owed  to  a  foreign 
bank  and  the  AFN  is  relieved  of  liability 
to  the  foreign  bank,  the  assumption  is 
deemed  to  be  a  borrowing  by  the  DI 
from  the  foreign  bank,  and  the  proceeds 
of  the  borrowing  are  deemed  to  have  been 
expended  in  making  the  transfer  of  cap^ 
ital  to  the  AFN  arising  out  of  the  assump- 
tion. Such  borrowing  will  qualify  as  long- 
term  foreign  borrowing,  and  an  amount 
equal  to  the  amount  of  proceeds  deemed 
expended  in  making  the  transfer  of  cap- 
ital shall  be  deducted  by  the  DI  in  com- 
puting its  net  transfer  of  capital  under 
§  313(d)  (1),  to  the  extent  that  it  is  not 
repaid  within  12  months  from  the  date 
of  the  assumption. 

§  S312-11      Repayment   of  a   DI's   long- 
term  foreign  borrowing. 

The  material  contained  in  §  B3 12-11 
concerning  repayment  of  long-term  for- 


eign borrowing  is  supplemented  as 
follows : 

Repayment  by  an  AFN  of  a  DI's  long- 
term  foreign  borrowing  is  a  transfer  of 
capital  by  the  DI  imder  I  312(a)  (7)  to 
the  same  extent  and  in  the  same  manner 
as  if  the  repayment  had  been  made  by 
the  DI.  Such  repayment  by  an  AFN  also 
involves  a  transfer  of  capital  by  the 
AFN  under  §  312(b)(6).  If  a  portion  of 
the  proceeds  of  long-term  foreign  bor- 
rowing has  been  expended  or  allocated, 
while  the  remainder  constitutes  avail- 
able proceeds,  a  partial  repayment  by 
an  AFN  of  such  long-term  foreign  bor- 
rowing shall  be  treated  first  as  a  reduc- 
tion of  available  proceeds  (until  the 
available  proceeds  are  reduced  to  zero) 
and  then  as  a  transfer  of  capital  under 
§  312(a)  (7) .  See  §  B324-11.  To  the  extent 
that  any  repayment  by  an  AFN  of  a  DI's 
long-term  foreign  borrowing  reduces 
available  proceeds,  the  transfer  of  capi- 
tal by  the  AFN  under  §  312(b)  (6)  will 
exceed  the  transfer  of  capital  by  the  DI 
under  §  312(a)  (7)  involved  in  such 
repayment. 

It  should  be  noted  that  the  transfer 
of  capital  under  §  312 'b)  (6)  is  from  the 
scheduled  area  in  which  the  AFN  making 
the  repayment  is  located,  while  the 
transfer  of  capital  imder  §  312(a)  (7)  is 
deemed  to  have  been  made  to  the  sched- 
uled area(s)  in  which  proceeds  of  the 
DI's  borrowing  were  expended  or  allo- 
cated at  the  time  of  the  repayment. 
Thus,  if  a  DI  made  a  long-term  foreign 
borrowing  of  $5  million  and  expended 
$3  million  of  the  proceeds  in  a  loan  to 
a  Schedule  C  AFN,  a  $4  million  repay- 
ment of  such  borrowing  by  a  Schediile  A 
AFN  would  reduce  available  proceeds 
from  $2  million  to  zero  and  would  Involve 
two  transfers  of  capital:  A  transfer  of 
capital  in  the  amount  of  $4  million  from 
Schedule  A  under  §  312(b)  (6),  and  a 
transfer  of  capital  in  the  amount  of  $2 
million  to  Schedule  C  under  §  312(a)  (7) . 

§  S312— 12     Lease  of  property  by  a  DI  to 
an  AFN. 

The  statement  contained  in  §  B312-12 
concerning  subleases  is  clarified  in  the 
following  respect:  A  sublease  by  a  DI 
to  an  AFN  of  property  that  was  leased 
by  the  DI  from  an  unafiBliated  foreign 
national  involves  a  transfer  of  capital 
only  to  the  extent  that  the  annual  rental 
paid  by  the  AFN  to  the  DI  Is  less  than 
that  paid  by  the  DI  to  the  lessor.  See 
§  B312-12,  Example  4.  On  the  other 
hand,  a  sublease  to  an  AFN  of  property 
leased  by  the  DI  from  a  U.S.  person  is 
treated  in  the  same  manner  as  a  lease 
by  the  DI  to  its  AFtJ,  i.e.,  the  sublease  is 
treated  as  a  transfer  of  capital  to  the 
AFN  (in  the  amount  of  the  market  value 
of  the  property  at  the  time  of  the  sub- 
lease) if  the  property  has  a  useful  Ufe 
at  the  time  of  the  sublease  of  1  year  or 
more  and  Is  not  required  or  expected 
to  be  returned  to  the  DI  in  less  than  1 
year. 

§  S3 12— 13      Inducements   for  loans  to  a 
DI  or  to  an  AFN. 

The  material  contained  in  §  B312-13 
concerning  inducements  for  loans  to  a 
DI  or  AFN  is  supplemented  as  follows: 
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An  APN's  pledge,  hjrpothecation  or 
transfer  of  foreign  balances  or  equity 
securities  of  a  foreign  corporation  (other 
than  securities  of  an  AFN)  in  connection 
with  a  loan  by  a  foreign  national  to 
another  AFN  of  the  same  DI  wUl  involve 
a  transfer  of  capital  to  the  DI  by  the 
AFN  making  the  pledge,  hypothecation 
or  transfer  and  a  transfer  of  capital  by 
the  DI  to  the  AFN  receiving  the  loan, 
if  either  AFN  Is  an  affiliate  of  the  DI. 
See  §  505.  The  amount  of  both  transfers 
of  capital  will  be  the  lesser  of  (a)  the 
value  of  the  foreign  balances  or  equity 
securities  or  (b)  the  amount  borrowed 
by  the  second  AFN.  Thus,  if  DI's  wholly 
owned  AFN  in  Scheduled  Area  C  pledges 
$800,000  with  a  foreign  bank  to  secure 
a  borrowing  in  the  amoimt  of  $1  million 
by  an  AFN  of  the  DI  located  in  Sched- 
uled Area  A,  the  pledge  will  involve  a 
transfer  of  capital  from  Scheduled  Area 
C  to  the  DI  in  the  amoimt  of  $800,000 
and  from  the  DI  to  Scheduled  Area  A  in 
the  same  amount. 

§  S312— 15  Transfers  of  capital  by  an 
AFN  to  a  DI. 

The  material  contained  in  §  B312-15 
concerning  transfers  of  capital  by  an 
AFN  to  a  DI  is  supplemented  by  the  fol- 
lowing subsection : 

(iv)  Breach  of  warranty.  Pas^nents  to 
a  DI  resulting  from  breach  of  warrants 
or  representations  made  by  an  unaffiU' 
ated  foreign  national  seller  in  connection 
with  the  acquisition  by  the  DI  of  an 
AFN  are  deemed  to  involve  transfers  of 
capital  by  the  AFN  to  the  DI. 

§  S312-16  Sale  of  an  AFN  to  an  unaffil- 
iated foreign  national  with  deferred 
payment. 

The  material  contained  in  §  B312-16 
concerning  deferred  payment  sales  of 
AFNs  is  supplemented  as  follows:  If  a  DI 
receives  a  debt  obligation  of  a  foreign 
government  or  agency  thereof  as  com- 
pensation for  the  expropriation  of  an 
AFN,  no  transfer  of  capital  will  result 
from  the  expropriation  imtil  the  debt 
obligation  is  paid,  or  is  sold  by  the  DI 
to  an  unaffiliated  foreign  national  for 
cash  or  other  property  (other  than  a  debt 
obligation) ,  or  is  sold  by  the  DI  to  a  bank 
or  other  financial  institution  subject  to 
the  Federal  Reserve  Board  Foreign 
Credit  Restraint  Program  and  charged 
against  the  ceiling  of  such  bank  or  in- 
stitution under  such  Program.  Such 
transfer  of  capital  will  be  in  the  amount 
paid,  in  the  amount  of  cash  or  property 
(other  than  another  debt  obligation)  re- 
ceived from  the  unaffiliated  foreign  na- 
tional or  in  the  amount  received  from  the 
bank  or  nonbank  financial  Institution 
and  charged  against  its  ceiling  or  treated 
as  a  covered  asset. 

§  S312— 18  Certain  transactions  not 
involving  a  transfer  of  capital; 
§  312(c). 

(i)  Acquisition  of  an  interest  in  an 
AFN  by  one  DI  from  another  DI  and 
merger  of  DIs.  The  material  contained 
in  §  B312-18  concerning  the  treatment 
\mder  §  312(c)(1)  of  the  acquisition  of 
an  interest  in  an  AFN  by  one  DI  from 
another  DI  and  the  merger  of  two  or 


more  DIs  is  modified  to  read  as  follows: 
The  transfer  of  an  interest  in  an  AFN 
by  one  DI  to  another  DI  may  occur  (i) 
in  connection  with  the  acquisition  of 
such  interest  by  one  DI  from  the  other 
DI,  or  (ii)  in  connection  with  some  form 
of  combination  of  two  or  more  DIs.  The 
acquisition  of  an  interest  in  an  AFN  by 
one  DI  from  another  DI  is  treated  under 
§  312(c)  (1)  (i) ;  the  combination  of  two 
or  more  DIs  is  treated  under  §  312(c)  (1) 
(ii) .  Neither  the  acquisition  nor  the  com- 
bination involves  a  transfer  of  capital, 
although  the  reporting  requirement  will 
vary  depending  upon  the  type  of  trans- 
action between  DIs. 

When  a  DI  acquires  an  equity  interest 
in  an  AFN  from  another  DI,  there  is  no 
transfer  of  capital  by  either  of  the  DIs, 
and  the  filing  of  Forms  PDI-107  (for- 
merly revised  Forms  FDI-101  and  FDI- 
102P  for  the  preceding  year)  by  the  ac- 
quiring and  divesting  DIs  is  required  only 
if  the  DIs  determine  to  transfer  base 
period  direct  investment  and  prior  years' 
annual  earnings  corresponding  to  the 
interest  in  the  AFN  being  transferred.  A 
condition  for  the  transfer  of  such  histor- 
ical Investment  experience  from  the  di- 
vesting to  the  acquiring  DI  is  that  all 
direct  investment  in  the  year  of  acquisi- 
tion that  corresponds  to  the  Interest 
transferred  is  deemed  to  have  beeii  made 
by  the  acquiring  DI. 

Form  FDI-107  Is  a  short  form  and 
contains  the  entries  that  are  necessary 
to  transfer  historical  investment  experi- 
ence and  related  allowables  that  may  be 
available  to  the  DIs  imder  §§  504  and 
506.  It  should  be  used  in  connection  with 
§  312(c)  (1)  (i)  acquisitions  occurring  on 
or  after  Jime  1,  1971,  and  its  use  is 
recommended  in  connection  with  such 
acquisitions  occurring  during  the  period 
April  1  through  May  31,  1971.  The  filing 
of  revised  Forms  FDI-101  and  FDI-102P 
shall  continue  to  be  effective  with  respect 
to  acquisitions  occurring  prior  to  June  1, 
1971. 

If  historical  investment  experience 
corresponding  to  the  interest  transferred 
is  to  be  transferred  from  the  divesting  to 
the  acquiring  DI,  Form  FDI-107  must 
be  filed  by  each  DI  on  or  before  the  end 
of  the  month  following  the  close  of  the 
calendar  quarter  dm-ing  which  the  trans- 
fer occurred^ Whether  or  not  Forms  PDI- 
107  are  filed,  the  acquiring  and  divesting 
DIs  are  required  to  report  the  change  in 
ownership  interest  in  an  AFN  on  Supple- 
ment B  to  the  next  Form  PDI-102  or 
FDI-102F  fUed  by  each  DI. 

As  set  forth  in  §  312(c)  (1)  (i),  the  re- 
sult of  filing  Forms  FDI-107  is  that  di- 
rect investment  in  the  base  period  and 
the  entire  year  of  the  acquisition  which 
corresponds  to  the  interest  transferred 
is  deemed  to  have  been  made  by  the 
acquiring  DI,  and  armual  earnings  In 
the  preceding  year  which  correspond  to 
the  interest  transferred  are  attributed  to 
the  acquiring  DI.  Deeming  the  direct 
investment  in  the  base  period  to  have 
been  made  by  the  acqiiiring  DI  effec- 
tively transfers,  along  with  the  interest 
in  the  AFN,  the  amoimt  of  historical  al- 
lowable (§  504(a) )  that  is  based  on  such 


interest.  Similarly,  attributing  annual 
earnings  during  the  preceding  year  to 
the  acquiring  DI  effectively  transfers, 
along  with  the  Interest  in  the  AFN,  the 
amount  of  earnings  allowable  (§  504(b) ) 
and  possible  adjustment  to  historical  al- 
lowable (§  504(c))  that  are  based  pn 
such  interest.  In  addition,  the  attribution 
to  the  acquiring  DI  of  aimual  earnings 
in  1966  and  1967  corresponding  to  the 
Interest  transferred  will  affect  the  calcu- 
lation of  incremental  earnings  allow- 
ables (§  506)  that  may  be  available  to 
the  acquiring  and  divesting  DIs. 

The  filing  of  Form  FDI-107  in  the  case 
of  an  acquisition  of  an  interest  in  an 
AFN  by  one  DI  from  another  DI  does  not 
affect  the  following  calculations:  the 
amount  of  liquid  foreign  balances  that 
may  be  held  by  either  DI  (§  203(c)); 
carryforward  and  Schedule  C  reinvest- 
ment allowables  (§  504  (d),  (e)  and  (f) ) . 

In  determining  the  amount  of  direct 
Investment  that  corresponds  to  an  equity 
interest  in  an  AFN  that  is  acquired  by  a 
DI  from  another  DI,  no  deduction  (under 
§  203(d)  (2)  or  (3),  §  306(e)(1),  or 
§  313(d)  (1) )  for  expenditure  of  proceeds 
of  long-term  foreign  borrowing  during 
the  base  period,  or  expenditure  or 
allocation  of  such  proceeds  during  the 
year  of  transfer,  shall  be  made  xmless 
the  acquiring  DI  assumes  the  obligation 
to  repay  the  borrowing.  If  the  acauirins 
DI  does  assume  such  obligation,  the  de- 
duction in  computing  direct  investment 
is  limited  to  the  amount  assumed  by  the 
acquiring  DI,  and  the  subsequent  repay- 
ment of  the  borrowing  will  involve  a 
transfer  of  capital  under  §  312(a)  (7)  by 
the  acquiring  DI,  It  should  be  noted  that 
the  repasmient  of  borrowing  after  the 
obligation  is  assumed  by  an  acquiring  DI 
will  involve  a  transfer  of  capital  by  such 
DI  under  §  312(a)  (7),  whether  or  not 
Forms  FDI-107  are  filed,  to  the  extent 
that  deductions  were  made  during  any 
period  by  the  divesting  DI  in  respect  of 
such  borrowing. 

If  an  acquiring  DI  assumes  an  obliga- 
tion to  repay  long-term  foreign  borrow- 
ing in  connection  with  Its  acquisition  of 
an  interest  in  an  AFN  from  another  DI, 
the  borrowing  is  not  deemed  to  have  been 
repaid  but  the  acquiring  DI  must  file  a 
certificate  on  Form  FDI-106  in  order 
for  positive  direct  investment  resulting 
from  the  subsequent  payment  of  the  ob- 
ligation being  assumed  to  be  authorized 
under  §  1002(a).  Such  certificate  should 
be  filed  with  OFDI  on  or  before  the  ^d 
of  the  month  following  the  close  of  the 
calendar  quarter  during  which  the  ac- 
quisition took  place  (together  with  Form 
FDI-107  if  such  form  is  filed)  and  should 

Identify  the  original  certificate  being  re- 
placed and  indicate  that  it  is  being  filed 
in  connection  with  a  §  312(c)  (1)  trans- 
action. The  information  in  Items  n 
through  V  of  Form  FDI-106  filed  by  the 
acquiring  DI,  including  the  date  of  the 
borrowing,  will  presxunably  remain  the 
same  as  on  the  original  certificate.  In 
Item  VI,  the  acquiring  DI  should  certify 
on  the  basis  of  its  own  position  with  re- 
spect to  the  regulations  and  allowables 
thereunder. 
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When  Forms  FDI-107  have  been  filed 
by  the  acquiring  and  divesting  DIs  in 
connection  with  the  transfer  between 
them  of  an  equity  interest  in  an  AFN, 
dividends  that  correspond  to  the  interest 
that  was  transferred  are  reported  as 
follows:  Such  dividends  that  were  paid 
to  the  divesting  DI  during  the  base  pe- 
riod are  reported  by  the  acquiring  DI  on 
Form  FDI-107  in  accordance  with  the 
manner  in  which  the  divesting  DI 
elected  to  report  dividends.  Such  divi- 
dends that  were  paid  during  the  first 
60  days  of  the  year  of  transfer  to  a 
divesting  DI  which  made  the  60-day 
dividend  election  are  reported  by  the 
divesting  DI  on  Form  FDI-102F  for  the 
preceding  year.  Such  dividends  that 
were  paid  during  the  first  60  days  of  the 
year  of  transfer  to  a  divesting  DI  which 
did  not  make  the  60-day  dividend  elec- 
tion are  reported  by  the  acquiring  DI  as 
having  been  paid  during  the  year  of 
transfer,  whether  or  not  the  acquiring 
DI  made  the  60-day  dividend  election. 
Such  dividends  that  were  paid  to 
the  divesting  DI  after  the  first  60  days 
of  the  year  of  transfer  are  reported  for 
such  year  by  the  acquiring  DI.  Such 
dividends  that  were  paid  to  the  acquir- 
ing DI  diulng  the  year  of  transfer  are 
reported  by  the  acquiring  DI  in  accord- 
ance with  the  manner  in  which  the  ac- 
quiring DI  elected  to  report  dividends. 

If  Forms  FDI-107  are  not  filed  within 
the  prescribed  period  by  both  DIs  in  con- 
nection with  the  acquisition  of  an  equity 
interest  in  an  AFN  by  one  DI  from  an- 
other DI,  such  acquisition  will  still  not 
involve  a  transfer  of  capital  and  there 
will  be  no  transfer  of  historical  invest- 
ment experience  corresponding  to  the 
Interest  transferred.  Earnings  of  the 
AFN  during  the  year  of  transfer  that 
correspond  to  the  interest  transferred 
should  be  prorated  between  the  DIs  on 
the  basis  of  the  fraction  of  the  year  dur- 
ing which  the  interest  was  held  by  each 
DI.  Dividends  are  reported  by  the  DI  to 
which  they  were  paid  by  the  AFN  in 
accordance  with  ttie  manner  in  which 
such  DI  has  elected  to  report  dividends. 
Each  DI  should  report  the  net  transfer 
of  capital  that  was  actually  made  by  it  to 
the  AFN  during  the  year  of  transfer. 

Prior  specific  authorizations  issued  to 
acquiring  and  divesting  DIs  will  continue 
to  be  applicable  except  in  cases  where  a 
§  312(c)  (1)(1)  transaction  affects  the 
amount  of  a  specific  authorization  as  the 
result  of  a  change  in  a  DI's  Subpart  E 
allowables.  In  such  instances,  OFDI 
should  be  consulted  as  to  the  continuing 
applicability  of  the  specific  authorization. 

When  two  or  more  DIs  combine  by 
merger,  consolidation,  reorganization  or 

otherwise,  no  transfer  of  capital  is  in- 
volved and  the  surviving  DI  ifi  required 
to  file  Form  FDI-107  on  or  before  the 
end  of  the  month  following  the  close  of 
the  calendar  quarter  during  which  the 
combination  occurs.  The  filing  of  revised 
Forms  FDI-101  and  FDI-102P  shall  con- 
tinue to  be  effective  with  respect  to  com- 
binations of  DIs  occurring  prior  to 
Jime  1,  1971.  Form  FDI-107  should  be 
used  in  connection  with  combinations 
occiirring  on  or  after  June  1,  1971,  and 


its  use  is  recomanended  in  connection 
with  combinations  occurring  during  the 
period  April  1  through  May  31,  1971.  In 
the  following  discussion,  DIs  that  com- 
bine are  referred  to  as  "merging  DIs", 
and  a  DI  that  results  from  a  combina- 
tion is  referred  to  as  the  "surviving 
DI". 

On  Form  FDI-107,  the  surviving  Dl 
shall  report  the  aggregate  amount  of 
direct  investment  made  by  the  merging 
DIs  dining  the  base  period,  the  aggregate 
amount  of  annual  earnings  attributed  to 
the  merging  DIs  during  1966,  1967,  and 
the  year  preceding  the  year  in  which  the 
combination  occurs,  and  the  amoimt  of 
liquid  foreign  balances  held  by  the  merg- 
ing DIs  during  1965,  1966,  and  1967. 
Historical  earnings  and  incremental 
earnings  allowables  that  are  available  to 
the  surviving  DI,  and  the  amount  of 
liquid  foreign  balances  that  may  be  held 
at  the  end  of  any  month  by  the  surviv- 
ing DI,  will  be  based  on  the  aggregate 
figures  reported  on  Form  FDI-107.  In 
addition,  carryforward  and  Schedule  C 
reinvestment  allowables  that  would  have 
been  authorized  under  §  504  (d) ,  (e)  and 
(f )  to  the  merging  DIs  during  the  year 
in  which  the  combination  occurs  will  be 
authorized  to  the  surviving  DI  if  it  elects 
§  504  allowables. 

A  borrowing  made  by  merging  DI  and 
assumed  by  the  surviving  DI  is  not  con- 
sidered to  have  been  repaid  as  a  result 
of  the  combination.  A  new  certificate  on 
Form  FDI-106  with  respect  to  long-term 
foreign  borrowing  or  overseas  borrowing 
is  not  required  to  be  filed  by  the  surviving 
DI  in  order  for  positive  direct  investment 
resulting  from  repajonent  to  be  author- 
ized under  §  1002(a).  The  repayment  by 
the  surviving  DI  of  a  borrowing  in  con- 
nection with  which  deductions  were  made 
by  the  merging  DIs  (under  §  203(d)  (2) 
or  (3),  §  306(e)(1)  or  §  313(d)(1))  will 
involve  transfers  of  capital  under  §  312 
(a)  (7)  as  though  such  deductions  had 
been  made  by  the  surviving  DI.  Repay- 
ment charges  incurred  under  §  1003  by 
the  merging  DIs  are  deemed  to  have  been 
incurred  by  the  surviving  DI,  and  cor- 
responding reductions  in  the  allowables 
of  the  merging  DIs  that  would  have  been 
made  in  the  year  in  which  the  combina- 
tion occurs  shall  instead  be  made  in  the 
allowables  of  the  surviving  DI.  Transfers 
of  capital  that  would  have  been  recog- 
nized by  the  merging  DIs  in  the  year  in 
which  the  combination  occvu-s  as  the  re- 
sult of  conversions  in  the  preceding  year 
shall  be  recognized  and  included  in  cal- 
culating direct  investment  by  the  sur- 
viving DI. 

Dividends  paid  by  AFNs  to  merging 
DIs  during  the  base  period  are  reported 
by  the  surviving  DI  on  Form  FDI-107  in 
accordance  with  the  manner  in  which  the 
respective  DIs  which  received  such  divi- 
dends elected  to  report  them.  Dividends 
paid  during  the  first  60  days  of  the  year 
in  which  the  combination  occurs  by  an 
AFN  to  a  merging  DI  that  made  the  60- 
day  dividend  election  are  reported  by 
such  merging  DI  on  Form  FDI-102F  for 
the  preceding  year.  Dividends  paid  dur- 
ing the  first  60  days  of  the  year  in  which 
the  combination  occurs  by  an  AFN  to  a 
merging  DI  that  did  not  make  the  60- 


day  dividend  election,  and  all  dividends 
paid  by  AFNs  to  merging  DIs  after  the 
first  60  days  of  such  year,  are  reported  for 
such  year  by  the  surviving  DI,  whether 
or  not  the  surviving  DI  is  deemed  to  have 
made  the  60-day  dividend  election. 

Dividends  paid  by  an  AFN  to  the  sur- 
viving DI  during  the  first  60  days  of 
the  year  in  which  the  combination  oc- 
curs are  reported  for  the  preceding  year 
by  the  merging  DI  in  respect  of  whose 
former  interest  such  dividends  were  paid, 
provided  such  merging  DI  made  the  60- 
day  dividend  election.  All  dividends  paid 
to  the  surviving  DI  by  AFNs  during  the 
first  60  days  of  the  year  in  which  the 
combination  occurs  in  respect  of  former 
interests  of  a  merging  DI  which  did  not 
make  the  60-day  dividend  election,  and 
all  dividends  paid  by  AFNs  to  the  sur- 
viving DI  after  the  first  60  days  of  such 
year,  are  reported  for  such  year  by  the 
surviving  DI,  whether  or  not  the  surviv- 
ing DI  is  deemed  to  have  made  the  60-day 
dividend  election. 

The  surviving  DI  shall  be  deemed  to 
have  elected  to  report  dividends  in  the 
manner  that  was  elected,  and  (for  the 
year  preceding  the  year  during  which 
the  combination  occurred)  to  have  made 
the  election  of  allowables  under  §  502(a) 
that  was  made  (for  such  preceding  year) , 
by  the  merging  DI  which  has  made  the 
largest  amount  of  aggregate  positive 
direct  investment  since  the  effective  date 
of  the  Foreign  Direct  Investment  Pro- 
gram (January  1,  1968).  Such  deemed 
election  of  allowables  shaU  be  binding 
on  the  surviving  DI  in  the  year  in  which 
the  combination  occiu-s  and  thereafter 
to  the  extent  provided  imder  §  502  (b) , 
(c)  and  (d).  For  the  purposes  of  this 
paragraph,  aggregate  positive  direct  in- 
vestment shall  be  calculated  by  adding 
net  transfers  of  capital  plus  reinvested 
earnings  of  incorporated  AFNs,  without 
deductions  for  the  expenditure  or  allo- 
cation of  proceeds  of  long-term  foreign 
borrowing. 

OFDI  should  be  consulted  as  to  the 
applicability  of  any  outstanding  specific 
authorizations  (and  conditions  thereto) 
that  were  Issued  to  merging  DIs  prior  to 
the  combination.  Also,  DIs  are  advised 
that  violations  of  the  regulations  by 
merging  DIs  will  ordinarily  be  treated 
by  OFDI  as  having  been  committed  by 
the  surviving  DI,  and  compliance  reme- 
dies that  have  been  imposed  but  not  sat- 
isfied when  a  combination  occurs  will 
be  Invoked  against  the  surviving  DI. 

If  a  DI  acquires  a  debt  obligation  of  an 
AFN  from  another  DI  in  the  same  AFN, 
no  transfer  of  capital  is  involved  and  no 
transfer  of  historical  investment  experi- 
ence between  the  DIs  may  be  made. 

(11)  Transfer  of  intangibles.  The 
material  contained  in  §  B3 12-18  of  the 
1970  General  Bulletin  concerning  the 
transfer  of  intangibles  is  supplemented 
as  follows :  If  the  law  of  a  foreign  coun- 
try does  not  permit  a  DI  to  acquire  an 
equity  Interest  in  an  AFN  in  exchange 
for  intangibles,  a  two-step  transaction 
In  which  the  DI  sells  the  intangibles  to 
the  AFN  for  cash  and  thereupon  pur- 
chases an  equity  interest  in  the  AFN  with 
the  cash  generated  by  the  sale  of  in- 
tangibles, or  the  DI  purchases  an  equity 
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interest  in  the  APN  for  cash  and  the  APN 
thereupon  purchases  the  intangibleiS 
from  the  DI  with  the  cash  generated  by 
the  sale  of  its  stock  to  the  DI,  shall  be 
considered  a  transfer  of  the  intangibles 
in  exchange  for  the  equity  interest.  If  the 
intangibles  qualify  under  §  312(c)  (11), 
the  transfer  will  not  involve  a  transfer 
of  capital  by  the  DI. 

§  S3 13— 3      Net  transfer  of  capital  to  un- 
incorporated AFNs. 

(ii)  Rules  applicable  to  §  313(b).  The 
material  contained  in  §B313-3(ii)  con- 
cerning the  calculation  of  the  increase 
or  decrease  in  net  assets  of  an  unincor- 
porated AFN  is  supplemented  as  follows : 
An  increase  or  decrease  in  branch  assets 
resulting  from  the  expropriation  of  assets 
of  an  unincorporated  AFN  by  a  govern- 
meht  or  government  agency  of  a  foreign 
country  shall  be  included  in  the  compu- 
tation of  the  net  increase  or  net  decrease 
in  branch  assets  of  such  APN  if  the  gain 
or  loss  arising  from  such  expropriation 
has  been  recognized  by  the  DI  in  comput- 
ing its  net  income  for  the  year  in  accord- 
ance with  accounting  principles  generally 
accepted  in  the  United  States  and  con- 
sistently applied. 

Debt  obligations  issued  by  the  govern- 


ment or  government  agency  of  a  foreign 
coimtry  in  exchange  for  assets  of  an 
unincorporated  APN  must  be  included  in 
the  computation  of  the  net  Increase  or 
net  decrease  in  branch  assets  of  such 
APN.  If  a  gain  or  loss  is  recognized  by  the 
DI  upon  the  acquisition  of  such  debt  ob- 
ligations ill  computing  its  net  income  for 
the  year  of  exchange,  such  gain  or  loss 
may  be  included,  in  the  computation  of 
the  net  increase  or  net  decrease  in  branch 
assets  of  the  unincorporated  APN. 

§  S324— 4     Definition   of   long-term    for- 
eign borrowing. 

The  material  contained  in  §  B324-4 
concerning  borrowings  made  on  or  after 
May  1,  1970,  is  supplemented  as  follows: 
If  a  DI  treats  proceeds  of  a  foreign  bor- 
rowing as  proceeds  of  long-term  foreign 
borrowing  on  its  annual  report  Porm, 
PDI-102P  for  any  year  and  the  borrow- 
ing does  not  thereafter  meet  the  require- 
ments of  §  324(a)  (2)  by  reason  of  a 
repayment  within  12  months,  the  DI 
must  file  an  amended  Form  PDI-102P 
within  30  days  after  such  repayment 
showing  revised  direct  investment  and 
liquid  foreign  balance  entries  as  neces- 
sary to  reflect  the  retroactive  disqualifi- 
cation of  the  borrowing.  If  a  borrowing 


that  is  retroactively  disqualified  has  not 
been  treated  as  long-term  foreign  bor- 
rowing on  Form  FDI-102F  for  any  year 
but  has  been  so  reported  on  a  quarterly 
report  Form  FDI-102,  the  next  report 
on  Form  FDI-102/ 102F  required  to  be 
filed  after  repayment  of  the  borrowing 
should  show  direct  investment  and  liquid 
foreign  balance  entries  reflecting  the 
disqualiflcation. 

§  S801-2     Procedures. 

Applications  for  specific  authorizations 
or  exemptions  or  for  interpretive  opin- 
ions must  comply  with  the  Revised  In- 
structions for  Submitting  Applications 
Tor  Specific  Authorizations  or  Exemp- 
tions or  for  Interpretive  Opinions  issued 
by  OFDI  on  February  23.  1971. 

§  S1002-2      Standard     Certificate     Form 
FDI-106. 

In  order  for  positive  direct  investment 
attributable  to  the  repayment  by  a  DI 
of  long-term  foreign  borrowing  or  bor- 
rowing by  an  APN  to  be  authorized  under 
§  1002(a) ,  a  certificate  on  Form  FDI-106 
must  be  filed  with  OFDI  not  later  than  10 
days  after  the  date  of  borrowing  by  the 
DI  or  its  guarantee  of  borrowing  by  an 
AFN. 
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S  8  FEB  1971 


U.S.  DEPARTMENT  OF  COMMERCE 
Office  of  Foreign  Direct  Investments 

Washington.  D.C.     20230 


MEMORANDUM  FOR:   DIRECT  INVESTORS 


FROM:   Donald  P.  Katz   -^ 


Director 


To  assist  direct  investors  wishing  to  apply  for  specific  authorizations, 
specific  exemptions,  or  interpretive  opinions  with  respect  to  the  Foreign 
Direct  Investment  Regulations,  there  are  attached  revised  instructions 
for  submitting  such  applications  to  this  Office  during  1971.   These 
revised  instructions  supersede  the  instructions  issued  September  11,  1970. 

A  filing  deadline  of  October  1,  1971  has  been  established  for  those  appli- 
cations requesting  relief  affecting  positive  direct  investment  in  1971. 
Also,  as  noted  in  the  attached  instructions,  applications  relating  to  the 
borrowing  test  (see  Part  I  (B))  and  change  in  elections  (see  Part  II  (H)) 
should  be  submitted  substantially  earlier  in  the  year.   Direct  investors 
which  file  after  the  October  1  deadline  and  require  a  response  in  1971 
will  be  required  to  demonstrate  why  application  could  not  have  been  made 
prior  to  the  deadline.   Applications  received  in  the  Office  after  the 
deadline  will  receive  a  lower  processing  priority  than  applications  filed 
on  time,  and  the  Office  can  give  no  assurance  that  it  will  be  able  to 
process  a  late-filed  application  by  December  31,  1971. 

Also,  please  note  the  following: 

Merely  filing  a  request  for  a  specific  authorization,  specific 
exemption  or  interpretive  opinion  does  not  relieve  a  direct  investor 
of  its  responsibility  to  be  in  compliance  with  the  Regulations. 

The  Office  normally  will  not  process  an  application  for  specific 
authorization  or  exemption  submitted  after  expiration  of  the  com- 
pliance period  related  to  the  relief  requested. 

An  application  which  does  not  include  the  documentation  specified 
in  the  instructions  will  not  be  considered  to  have  been  filed  until 
the  omitted  material  is  received  in  the  Office. 

The  Office  normally  will  not  issue  a  specific  authorization  to  a  direct 
investor  with  a  compliance  case  pending  with  the  Office,  or  undoing 
the  effect  of  a  compliance  settlement  previously  entered  into  by  the 
direct  investor. 

Major  changes  from  the  September  11,  1970,  instructions  include  new 
material  added  to  Part  II  (C)  (Foreign  Equity  Financing)  and  a  new  Part 
II  (H)  (Change  in  Elections).   I  request  your  cooperation  in  following 
the  revised  instructions  and  in  meeting  the  filing  deadline. 

Attachment 
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2  3  FFR   1971 


U.S.  DEPARTMENT  OF  COMMERCE 
Office  of  Foreign  Direct  Investments 

Washington.  D.C.     20230 


(Amends  and  Supersedes  Document 
of  September  11,  1970) 

REVISED  INSTRUCTIONS  FOR  SUBMITTING  APPLICATIONS  FOR  SPECIFIC 
AUTHORIZATIONS,  SPECIFIC  EXEMPTIONS  OR  INTERPRETATIONS 


A  direct  investor  ("DI"),  or  a  person  not  yet  a  DI,  seeking  a  specific 
authorization,  a  specific  exemption,  or  an  interpretation  with  respect 
to  the  Foreign  Direct  Investment  Regulations  should  submit  a  written 
application  in  accordance  with  these  instructions.   DIs  with  questions 
concerning  these  instructions  may  telephone  the  Chief  Counsel  (Area  Code 
202-343-7384),  the  Director,  Authorizations  &  Reports  Division  (Area  Code 
202-343-7333),  or  the  Assistant  Director  for  Audits  and  Accounting, 
Compliance  Division  (Area  Code  202-343-7306)  for  guidance  with  regard  to 
interpretative  legal  opinions,  specific  authorizations,  or  interpretative 
accounting  opinions,  respectively.   DIs  with  questions  concerning  the 
proper  preparation  of  reports  may  telephone  or  write  the  Chief,  Program 
Reports  Branch  (Area  Code  202-343-7314) . 

Introduction 

A  DI  may  apply  for:   (1)  a  specific  authorization  to  effect  transactions 
that  would  otherwise  be  prohibited  by  the  Regulations;  (2)  a  specific 
exemption  from  complying  with  a  requirement  of  the  Regulations;  and  (3) 
an  interpretative  opinion  relating  to  questions  arising  under  the  Regula- 
tions with  respect  to  a  particular  factual  situation. 

These  instructions  contain  guidelines  for  only  the  most  common  situations; 
applications  relevant  to  other  areas  may,  of  course,  also  be  submitted. 

PART  I   -  APPLICATION  FOR  A  SPECIFIC  AUTHORIZATION  OR  EXEMPTION 

(A)  General  Requirements 

(B)  The  Borrowing  Test;  Applications  Involving  a  Borrowing 
Hardship 

PART  II  -  SPECIFIC  AUTHORIZATIONS  NOT  INVOLVING  THE  BORROWING  TEST 

(A)  Merchandise  Export  Credit 

(B)  Reinvested  Earnings 

(C)  Foreign  Equity  Financing 
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(D)  Triangular  and  Parallel  Financing 

(E)  Liquid  Foreign  Balances 

(F)  Upstreaming  the  §504(b)  Earnings  Allowable 

(G)  Capitalized  Exploration  Expenditures 
(H)   Change  in  Elections 

PART  III  -  APPLICATION  FOR  AN  INTERPRETATIVE  OPINION 

PART  IV   -  APPLICATION  FOR  AN  INTERPRETATIVE  OPINION  AND  (OR  IN  THE 
ALTERNATIVE)  A  SPECIFIC  AUTHORIZATION  OR  EXEMPTION 

Applications  and  replies  by  this  Office  will  be  considered  confidential 
communications . 

I.     APPLICATION  FOR  A  SPECIFIC  AUTHORIZATION  OR  EXEMPTION 

(A)   General  Requirements 

An  application  for  a  specific  authorization  or  exemption  must  be  submitted 
in  quadruplicate  (including  all  attachments  and  enclosures)  to  the  Director, 
Office  of  Foreign  Direct  Investments,  U.S.  Department  of  Commerce,  Wash- 
ington, D.C.  20230.   The  application  must  be  accompanied  by  current  proof 
of  authority  as  provided  by  ilOOO.803  of  the  Foreign  Direct  Investment 
Regulations  (all  sections  hereinafter  cited  will  refer  to  the  Regulations 
and  will  omit  the  prefix  "1000").   Printed  or  written  information  pre- 
viously supplied  by  a  DI  may  be  incorporated  by  reference  in  an  application. 

There  is  no  prescribed  form  for  an  application.   However,  each  application 
should  contain,  in  addition  to  the  relevant  information  appropriate  to  a 
particular  request  described  in  Part  II,  below,  the  following  information: 

1.  Name  and  address  of  the  DI. 

2.  A  clear  and  precise  statement  of  the  request,  with 
reference,  to  the  extent  possible,  to  amounts  involved. 

3.  A  brief  description  of  the  DI's  business,  the  DI's  most 
recent  consolidated  balance  sheet  and  profit  and  loss 
statement  and,  where  available,  a  copy  of  the  DI's  most 
recent  annual  report. 

4.  Business,  economic  and  other  considerations  in  support  of 
the  application. 

5.  The  name,  address  and  telephone  number  of  at  least  two 
persons  to  whom  requests  for  additional  information  or 
clarification  may  be  addressed. 
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The  date  by  which  action  on  the  application  is  desired. 

Identification  of  the  most  recent  application  for  each  of 
the  following:   (a)  a  specific  authorization,  (b)  a 
specific  exemption,  or  (c)  an  interpretation  filed  since 
January  1,  1968  by  or  on  behalf  of  the  DI,  or  by  persons 
who  together  with  the  DI  constitute  part  of  an  affiliated 
group,  a  family  group,  or  an  associated  group,  as  defined 
in  the  Regulations.   (See  1970  General  Bulletin  §B900.) 

In  the  case  of  an  application  by  a  member  of  an  associated 
group,  identification  of  each  group  affiliated  foreign 
national  ("group  AFN"). 

Latest  estimates  by  scheduled  area  of  the  following  for 
1971  (if  previously  reported  estimates  on  FDI-102/102F 
are  the  latest  available,  copies  of  (not  references  to) 
such  reports  may  be  submitted) : 

(a)  DI's  share  of  reinvested  earnings  of  incorporated  AFNs . 

(b)  Net  transfers  of  capital. 

(c)  The  use  of  proceeds  of  long-term  foreign  borrowing. 

(d)  Program  direct  investment. 

(e)  Allowables: 

(i)    The  §504(a)  historical  allowable,  §504(b) 

earnings  allowable,  and  any  carryforward  from 
1970  if  §504  was  elected  in  1970. 

(ii)   The  estimated  §506  incremental  earnings 

allowable,  the  earnings  basis  for  the  estimate, 
and  any  carryforward  of  the  §506  allowable  from 
1970. 

(iii)   Tentative  selection  of  allowable  for  1971. 

(iv)   Any  reduction  of  allowable  as  a  result  of  (a) 
compliance  action,  (b)  conditio!  of  a  prior 
specific  authorization,  or  (c)  §1003  repayment 
charges  from  prior  or  current  years. 

(f)  Available  proceeds  of  long-term  foreign  borrowing  as 
of  December  31,  1970  and  any  net  new  long-term  foreign 
borrowing  anticipated  during  1971. 
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(g)   The  schedular  allocations  or  expenditures  of  proceeds 
of  long-term  foreign  borrowing  outstanding  on  December 
31,  1970. 

(B)  The  Borrowing  Test;  Applications  Involving  a  Borrowing  Hardship 

Under  §§313 (d)(1)  and  306(e),  the  amount  of  positive  direct  investment 
charged  to  a  DI  in  any  year  may  be  reduced  by  the  amount  of  proceeds  of 
long-term  foreign  borrowing  (as  defined  in  §324)  expended  in  making  trans- 
fers of  capital  or  allocated  to  positive  direct  investment  during  that 
year.   Accordingly,  any  application  for  specific  authorization  or  exemption 
involving  positive  direct  investment  in  excess  of  the  amounts  generally 
authorized  under  the  Regulations  (except  applications  of  the  types  described 
in  Part  II  below)  must  evidence  the  inability  of  the  applicant  to  effect  the 
borrowing  necessary  to  achieve  compliance o   It  should  be  emphasized  that 
this  test  pertains  to  the  consolidated  foreign  borrowing  capacity  of  the 
direct  investor,  and  not  just  to  the  financing  of  specific  projects  or 
AFNs.   To  obtain  relief,  applicants  must  submit  documentation  to  demon- 
strate conclusively  that: 

1.  Foreign  debt  financing  has  been  attempted  and  cannot  be 
arranged;  or 

2,  Foreign  debt  financing  can  be  arranged  only  with  unusual 
hardship. 

An  applicant  seeking  relief  involving  the  borrowing  test  should  submit  its 
application  to  the  Office  before  engaging  in  direct  investment  activity 
which  may  result  in  exceeding  the  applicant's  allowable  during  the  com- 
pliance year  with  respect  to  which  the  request  is  made. 

II.   SPECIFIC  AUTHORIZATION  NOT  INVOLVING  THE  BORROWING  TEST 

(A)  Merchandise  Export  Credit  Relief 

The  Office  normally  will  grant  relief  for  year-to-year  increases  in 
"specified  merchandise  export  credit"  to  AFNs  to  the  extent  that  the  ratio 
between  such  specified  merchandise  export  credit  outstanding  at  the  end 
of  the  current  year  and  "specified  merchandise  exports"  during  the  current 
year  is  in  line  with  the  DI's  historical  experience. 

In  addition  to  the  information  required  under  Part  I  (A)  above,  the  DI 
must  submit  an  exhibit  setting  forth,  by  scheduled  area,  projections  for 
1971  and  actual  data  for  1967  through  1970  for  specified  merchandise  ex- 
ports during  each  such  year  and  specified  merchandise  export  credit  out- 
standing as  of  December  31  of  each  such  year.   (For  purposes  of  this 
application,  export  data  during  all  such  years  for  Spanish  AFNs  should 
be  included  in  Schedule  B.) 
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The  term  "specified  merchandise  exports"  means  the  aggregate  dollar  value 
charged  on  the  DI's  books  of  account  for  all  merchandise  exports  by  the 
DI  or  on  its  behalf  (whether  produced  by  the  DI  or  other  suppliers)  from 
the  United  States  during  a  specified  period  to  all  of  its  AFNs  in  one  or 
more  scheduled  areas  (other  than  Canadian  affiliates  of  the  DI,  as  defined 
in  §1101  (a)).  This  valuation  should  be  consistently  applied,  and  the  DI 
should  restate  the  value  of  its  exports  to  reflect  f.a.s.("free  alongside 
ship")value  if  the  value  charged  on  the  DI's  books  of  account  exceeds  f.a.s. 
value  by  more  than  107o.   (F.a.s.  value  includes  U.S.  inland  freight,  in- 
surance, and  other  charges  to  the  point  of  export,  but  excludes  freight 
and  other  charges  beyond  that  point.) 

The  term  "specified  merchandise  export  credit"  means  the  aggregate  dollar 
amount  of  credit  that  is  (1)  carried  on  the  books  of  account  of  the  DI  as 
having  been  extended  by  the  DI  to  all  of  its  AFNs  (other  than  Canadian 
affiliates)  in  one  or  more  scheduled  areas  in  connection  with  specified 
merchi-ndise  exports  to  such  AFNs  and  (2)  outstanding  on  a  specified  date 
(including,  without  limitation,  advances  to,  notes  from,  and  open  accounts 
with  such  AFNs).   Aggregate  specified  merchandise  export  credit  outstanding 
should  not  include  any  amounts  resulting  from  other  types  of  intercompany 
transactions.   If  the  DI  cannot  easily  segregate  the  specified  merchandise 
export  credit  from  a  general  intercompany  account,  a  detailed  explanation 
of  the  methods  used  to  derive  specified  merchandise  export  credit  should 
be  included  in  the  application. 

In  general,  export  financing  by  a  DI  which  takes  the  form  of  a  capital 
contribution  to  its  AFN  (e.g.,  payment  for  exports  by  issuing  additional 
shares  of  common  stock)  does  not  qualify  for  relief. 

A  lease  of  property  by  the  DI  to  an  AFN  is  considered  a  transfer  of  capital 
if  the  property  has  a  remaining  useful  life  at  the  time  of  the  lease  of 
one  year  or  more  and  is  not  required  or  expected  to  be  returned  to  the  DI 
in  less  than  one  year.   The  credit  by  the  DI  to  an  AFN  arising  from  such 
leases  does  not  qualify  for  relief.   It  is  essential,  therefore,  that  speci- 
fied merchandise  export  and  export  credit  figures  presented  as  a  part  of 
the  application  do  not  include  merchandise  leased  to  AFNs  by  the  DI  on 
terms  longer  than  one  year.   If  the  credit  terms  granted  by  the  DI  are 
longer  than  one  year  the  transactions  do  not  qualify  for  relief. 

The  applicant's  need  for  relief  generally  is  determined  on  the  basis  of 
its  aggregate  worldwide  exports  and  credits.   Relief  is  granted  in  the 
form  of  a  specific  authorization  tw  make  positive  direct  investment,  in 
a  particular  compliance  year,  by  increasing  specified  merchandise  export 
credit,  generally  on  a  worldwide  basis. 

In  determining  the  Amount  of  relief  to  be  granted,  the  Office  examines  the 
relationship  between  specified  merchandise  exports  and  specified  merchan- 
dise export  credit  outstanding  at  year-end.   If  the  requested  amount  of 
relief  is  consistent  with  historical  experience,  relief  is,  in  general, 
available  to  all  applicants  in  an  amount  equal  to  the  least  of  the  following 


U2 


1.  An  amount  calculated  by  multiplying  the  ratio  of  specified 
merchandise  export  credit  to  specified  merchandise  exports 
for  the  past  four  years  (1967-1970)  times  1971  specified 
merchandise  exports  and  then  subtracting  the  specified 
merchandise  export  credit  outstanding  on  December  31,  1970. 

2.  The  increase  in  specified  merchandise  export  credit  out- 
standing on  December  31,  1971  over  that  outstanding  on 
December  31,  1970. 

3.  The  increase  in  specified  merchandise  exports  in  1971  over 
1970. 

If  the  requested  relief  is  not  consistent  with  historical  experience,  the 
extent  to  which  the  Office  authorizes  relief  will  be  based  on  the  merits 
of  the  submitted  justification.   The  Office  normally  will  not  authorize 
relief  beyond  historical  experience  where  the  increase  in  specified 
merchandise  export  credit  results  from  liberalization  of  credit  terms 
from  the  DI  to  its  AFNs . 

Among  factors  the  Office  will  examine  if  a  DI  requests  export  credit  relief 
in  excess  of  the  limitations  above  are  the  following: 

(a)  Changing  seasonal  pattern  of  exports,  particularly 
with  respect  to  increases  in  export  shipments  occurring 
close  to  the  end  of  the  compliance  year. 

(b)  Unusually  low  level  of  open  accounts  in  the  historical 
period  when  contrasted  to  current  levels,  as  a  result 
of  local  borrowing  by  AFNs  during  that  period. 

(c)  Change  in  product  mix  involving  a  greater  proportion 
of  current  exports  of  goods  typically  sold  on  longer 
payment  terms;  or  an  increase  in  the  current  level  of 
exports  to  particular  AFNs  whose  credit  terms  are 
customarily  longer. 

(d)  Shift  from  exporting  to  non-AFNs  to  exporting  to  AFNs, 
provided  that  credit  terms  remain  the  same;  or  in  the 
instance  when  a  DI  is  beginning  export  operations. 

Direct  investors  receiving  specifically  authorized  relief  in  excess  of 
historical  experience  in  any  year  should  not  presume  that  the  Office  will 
authorize  relief  in  succeeding  years  based  on  such  previously  authorized 
ratio  of  specified  merchandise  export  credit  to  specified  merchandise 
exports . 

The  specific  authorization  will  include  a  "recapture"  provision,  which  will 
provide  that  if  the  level  of  specified  merchandise  exports  in  a  future  year 
falls  below  the  1971  level,  the  DI  will  be  deemed  to  have  made  a  transfer 
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of  capital  in  such  future  year  in  an  amount  up  to  the  amount  of  specific 
authorization  relief  utilized. 

Specific  authorizations  which  grant  export  credit  relief  on  a  worldwide 
basis  may  also  contain  an  "upstream  transfer"  provision.   This  provision 
authorizes  the  DI  to  "upstream"  a  negative  transfer  of  capital  which  re- 
sults from  a  decrease  in  specified  merchandise  export  credit  in  downstream 
areas.   (e.g.,  Company  X  had  a  $2  million  export  credit  increase  in  Schedule 
C  and  a  $1  million  decrease  in  Schedule  A.   If  the  Office  grants  $1  million 
in  total  worldwide  export  credit  relief,  the  specific  authorization  will 
also  authorize  "upstreaming"  of  the  Schedule  A  $1  million  negative  transfer 
of  capital  to  Schedule  C  for  an  authorized  total  relief  of  $2  million  in 
Schedule  C.) 

(B)  Reinvested  Earnings 

Despite  the  flexibility  afforded  to  DIs  to  offset  reinvested  earnings  of 
AFNs  by  negative  net  transfers  of  capital  or  allocation  of  available  proceeds, 
hardship  may  result  when  DIs  are  prevented  from  receiving  dividends  from  AFNs. 
Foreign  laws,  contractual  restrictions  or  lack  of  effective  control  by  DIs 
over  the  dividend  policies  of  AFNs  may  cause  such  hardships.   Also,  divi- 
dends received  from  certain  AFNs  may  result  in  hardship  owing  to  a  signifi- 
cantly increased  U.S.  tax  burden  on  the  DI.   In  such  cases,  DIs  may  apply 
for  relief  to  reinvest  "restricted"  earnings  resulting  in  positive  direct 
investment  in  excess  of  allowables. 

Reinvested  earnings  relief  consists  of  the  three  general  categories  dis- 
cussed below.   Any  such  relief  normally  will  be  limited  to  the  amount  by 
which  the  positive  direct  investment  resulting  from  "restricted"  earnings 
exceeds  the  DI's  total  Subpart  E  allowables.   Specific  authorization 
generally  will  be  granted  to  "upstream"  schedular  allowables  in  "lower" 
scheduled  areas  (except  the  supplemental  $4  million  allowable  for  Schedule 
A  under  §507 (a) (2))  to  cover  restricted  earnings  in  the  "higher"  scheduled 
areas  resulting  in  positive  direct  investment  in  excess  of  allowables  in 
those  scheduled  areas. 

Pertinent  information  previously  furnished  in  1968,  1969  or  1970  requests 
may  provide  the  basis  for  relief  in  1971,  but  the  application  should  sub- 
stantiate the  continued  applicability  of  such  information  to  the  1971 
situation  of  the  AFN. 

1.   The  Office  is  prepared  to  issue  specific  authorizations  to 
make  positive  direct  investment  by  reinvesting  earnings 
to  DIs  which  document  the  need  to  reinvest  earnings  in 
certain  incorporated  AFNs  because  of  demonstrated  legal 
requirements  or  lack  of  effective  control  over  the  divi- 
dend policies  of  those  AFNs. 

An  application  to  reinvest  restricted  earnings  based  on 
these  grounds  must  include  for  each  AFN  for  which  relief 
is  requested: 


kh 


(a)  A  forecast  of  1971  earnings,  dividends,  and  reinvested 
earnings . 

(b)  Reasons  for  the  DI's  inability  to  cause  the  payment 
of  dividends  by  these  AFNs ,  supported  by: 

(i)    An  opinion  of  a  qualified  attorney  or  accountant 
confirming  restrictions  due  to  foreign  laws  or 
contracts;  or 

(ii)   Certification  that  the  DI  lacks  effective  con- 
trol over  the  dividend  policy  of  each  AFN  for 
which  relief  is  requested.   (For  this  latter 
case,  the  DI  should  provide  information  as  to 
ownership  of  the  AFN  (including  the  percentage 
of  DI  ownership),  specify  the  number  of  directors 
representing  the  DI  and  other  owners  on  the  board 
of  directors  or  comparable  organization  controll- 
ing dividend  payments  of  the  AFN,  and  explain  why 
the  DI  lacks  effective  control  over  the  dividend 
policies  of  the  AFN.) 

(c)  Reasons  why  other  AFNs  of  the  DI  in  the  same  schedule 

or  upstream  schedules  cannot  declare  dividends  sufficient 
to  offset  the  restricted  earnings. 

As  a  condition  for  issuing  this  relief,  the  DI's  future 
allowables  will  be  charged. 

2.   If  the  earnings  of  a  particular  AFN  are  exempt  from  foreign 
taxes  or  subject  to  foreign  taxes  significantly  lower  than 
those  in  the  United  States,  so  that  dividend  payments  from 
that  AFN  would  result  in  a  substantial  additional  U.S.  tax 
burden  on  the  DI  (after  taking  into  account  use  of  UoS. 
foreign  tax  credits),  the  Office  will  issue  a  specific 
authorization  under  which  a  DI  would  be  permitted  to  rein- 
vest the  earnings  of  the  particular  AFN,  provided  that  the 
AFN  purchases  a  certificate  of  deposit  or  makes  a  time 
deposit  with  a  maturity  of  over  one  year.   (Such  certificate 
of  deposit  or  such  time  deposit  must  be  made  in  banks  incor- 
porated under  the  laws  of  the  United  States  or  any  State 
thereof,  or  the  District  of  Columbia,  or  of  the  Commonwealth 
of  Puerto  Rico,  and  such  banks  must  be  subject  to  the  Federal 
Reserve  Board  Foreign  Credit  Restraint  Program.   Certificates 
of  deposit  may  not  be  purchased  from  or  time  deposits  may  not 
be  placed  in  any  bank  branch  office  that  is  located  outside 
of  the  United  States  or  the  Commonwealth  of  Puerto  Rico.) 

Applications  for  this  relief  should  include  a  precise 
valuation  of  the  tax  problem  that  would  be  caused  by 
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dividend  pajnnents  on  the  part  of  the  particular  AFN,  as 
well  as  demonstration  of  the  need  for  allowables  to  cover 
1971  restricted  earnings  of  any  AFNs. 

3.   The  concurrence  of  the  60-day  dividend  election  under  §306 
of  the  Regulations  with  the  rule  established  by  §902 (c)  of 
the  Internal  Revenue  Code  of  1954  (attributing  dividends 
to  particular  tax  years)  may  in  certain  instances  create 
a  tax  hardship  for  the  DI.   If  the  DI, having  previously 
made  the  60-day  dividend  election  under  §306,  can  demon- 
strate that  a  significant  tax  saving  would  result  from 
deferral  of  dividend  payments,  the  Office  will  grant 
additional  days  for  declaration  of  such  dividends. 

Applications  for  this  relief  should  contain  detailed  in- 
formation for  each  AFN  whose  deferral  of  dividend  payments 
would  result  in  tax  savings,  including  a  computation  of 
all  foreign  and  U.S.  tax  connected  with  the  dividend  pay- 
ment (a)  if  made  within  t he  first  60  days  of  1972,  and  (b) 
if  made  a  few  days  later.   The  DI  should  also  show  why  the 
particular  AFN  and  not  any  other  AFN  must  pay  the  dividends 
to  achieve  1971  compliance  in  the  corresponding  scheduled 
area.   For  purposes  of  these  applications,  only  the  allowables 
in  the  scheduled  area  in  question  need  be  examined. 

Requests  for  reinvested  earnings  relief  of  the  above  specific  types  will 
not  require  a  showing  of  the  DI's  inability  to  allocate  proceeds  of  long- 
term  foreign  borrowing  to  cover  such  reinvested  earnings.  All  other  re- 
quests for  reinvested  earnings  relief,  however,  will  be  considered  only 
after  the  borrowing  test  described  in  Part  I  has  been  met. 

(C)   Foreign  Equity  Financing 

The  Office  normally  will  defer  charges  to  Subpart  E  allowables  in  whole  or 
in  part  beyond  the  current  year  in  response  to  an  application  involving  one 
of  the  types  of  foreign  equity  financing  transactions  described  below. 

The  application  should  describe  in  detail  the  proposed  equity  financing  and 
emphasize  those  features  of  the  proposal  that  may  induce  the  foreign  reci- 
pients to  retain  the  securities.   The  application  should  also  include  a  true 
copy  of  any  agreements  between  the  parties  and  the  latest  draft  of  the 
offering  circular  or  prospectus,  if  any.   DIs  must  also  demonstrate  the 
ability  to  meet  applicable  reporting  requirements. 

Types  of  foreign  equity  financing  qualifying  for  relief  are: 

1.   Issuance  of  convertible  preferred  shares  of  a  domestically 
incorporated  international  finance  subsidiary  (as  described 
in  §323). 
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The  DI  must  provide  an  opinion  of  U.S.  counsel  or  a  copy 
of  an  Internal  Revenue  Service  ruling  that  the  preferred 
shares  would,  if  purchased  by  nationals  or  residents  of 
the  United  States,  be  subject  to  Interest  Equalization  Tax. 
In  qualifying  cases,  the  Office  will  specifically  authorize 
treatment  of  the  proceeds  resulting  from  the  sale  of  such 
shares  as  the  equivalent  of  the  proceeds  of  long-term 
foreign  borrowing. 

Charges  to  allowables  will  be  deferred  to  the  year  following 
any  conversion.   Provided  the  terms  and  features  of  the 
preferred  stock  have  been  designed  to  foster  retention  by 
foreign  holders,  the  Office  may  authorize  treatment  of 
conversions  in  a  manner  similar  to  that  provided  by  §1003. 

The  Office  will  also  consider  applications  for  relief  per- 
taining to  the  issuance  of  any  other  equity  securities 
attracting  Interest  Equalization  Tax. 

2.   Exchange  by  a  DI  of  its  equity  securities  in  a  direct 
investment  transaction  with  a  small  group  of  foreign 
nationals . 

When  considered  appropriate  the  Office  will  defer  the 
charge  against  investment  allowables  in  transactions 
described  above  until  such  time  as  the  original  foreign 
recipients  of  the  DI's  equity  securities  dispose  of  them 
in  any  fashion.   When  the  DI's  equity  securities  are  sold 
or  transferred  by  the  foreign  recipients,  the  DI  will  be 
charged  with  a  deemed  transfer  of  capital  in  the  year  its 
equity  securities  are  transferred  in  an  amount  equal  to  the 
number  of  securities  transferred  times  the  unit  value  es- 
tablished in  the  specific  authorization.   The  Office  cautions 
DIs  that  they  bear  the  risk  of  unanticipated  sale  of  their 
securities (and  consequent  charges)by  the  foreigners  late  in 
the  year  and  they  may  want  to  take  formal  steps  in  the 
agreement  with  the  foreigners  to  minimize  such  risk. 

To  qualify  for  this  relief  the  DI  must  demonstrate  to  the 
satisfaction  of  the  Office  its  ability  to  monitor  and  report 
quarterly  the  holding  or  disposition  of  its  equity  securities 
by  the  foreign  recipient. 

The  Office  will  grant  this  relief  where  the  foreign  party 
holding  the  DI's  securities  is  a  foreign  corporation, 
provided  that  the  foreign  corporation  is  100%  owned  by  a 
small  number  of  foreign  individuals  and  they  agree  in 
writing  not  to  dispose  of  their  interest  in  the  foreign 
corporation  as  long  as  it  holds  the  DI's  securities. 
However,  this  relief  is  not  generally  available  when  large 
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foreign  institutions,  such  as  banks,  mutual  funds,  and 
major  industrial  corporations  (especially  those  with 
significant  portfolio  investments)  are  involved. 

This  more  flexible  form  of  relief  would  include  the 
three-year  lock-up  arrangement  described  in  Part  I  (E) 
of  the  memorandum  dated  September  11,  1970.   The  Office 
will  still  process  applications  for  such  "lock-ups"  if 
any  DI  wishes  to  use  them. 

3.   Other  equity  financing  of  foreign  direct  investment. 

The  Office  is  prepared  to  grant  specific  authorization  to 
defer  a  portion  of  the  charge  to  Subpart  E  allowables 
resulting  from  a  foreign  equity  financing  transaction 
involving  an  exchange  of  the  DI's  equity  securities  for 
stock  or  assets  of  a  foreign  entity  in  a  transaction  that 
does  not  qualify  under  categories  1  and  2  above,  but  which 
does  contain  other  adequate  safeguards  against  reflow  at  a 
rate  substantially  in  excess  of  the  rate  of  deferred  charge. 

In  cases  qualifying  for  this  relief,  30  percent  of  the  value 
of  the  DI's  equity  securities  exchanged  will  be  charged  as 
a  transfer  of  capital  in  the  year  in  which  the  transaction 
is  effected.   In  each  of  the  five  succeeding  years,  10 
percent  of  the  original  value  of  the  shares  exchanged  will 
be  charged  as  a  transfer  of  capital.   (This  form  of  relief 
completely  exempts  20  percent  of  the  transfer  of  capital 
involved,  in  addition  to  permitting  "installment"  charges 
against  Subpart  E  allowables.) 

If  the  DI's  equity  securities  are  to  be  issued  in  a  fixed, 
pre-determined  amount  at  specified  future  dates,  the  amount 
specifically  authorized  will  be  based  on  the  total  number 
of  shares  to  be  issued  in  both  the  current  and  future  years. 
If  "kicker"  or  bonus  stock  is  to  be  issued  on  the  basis  of 
subsequent  contingent  conditions  being  met,  the  DI  will 
estimate  the  quantity  of  kicker  stock  likely  to  be  so 
issued,  and  the  specifically  authorized  amount  will  be 
grossed  up  accordingly.   Kicker  stock  issued  in  excess  of 
that  estimated  will  be  charged  in  the  year  of  issue  in  an 
amount  equal  to  the  value  of  the  stock  at  that  time.   (If, 
under  the  terms  of  the  agreement  with  the  foreigners,  it 
appears  probably  that  kicker  stock  will  amount  to  less  than 
107o  of  the  total  value  of  the  shares  issued  in  the  entire 
transaction,  the  charge  to  allowables  attributable  to  such 
stock  may  be  absorbed  in  the  year  it  is  delivered  and  based 
upon  the  market  price  prevailing  at  that  future  date.) 
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The  Office  reserves  the  right  to  deny  this  category  of 
relief  whenever  it  appears  th-_  reflow  of  the  DI's 
securities  to  the  United  States  may  occur  at  a  rate 
significantly  faster  than  provided  for  by  the  annual 
charges  to  allowables  throughout  the  duration  of  the 
specific  authorization.   Whenever  the  transaction  has 
been  completed  before  the  application  has  been  approved 
by  the  Office,  the  DI  will  be  required  to  report  the 
amount  of  the  DI's  securities  originally  issued  to  the 
foreign  parties  which  are  still  retained  by  them  at  the 
time  the  application  is  being  processed. 

For  categories  2  and  3  above,  the  amount  specifically  authorized  and  the 
corresponding  charges  will  generally  be  based  on  the  market  value  of  the 
equity  securities  transferred  by  the  DI  on  the  date  of  the  acquisition. 
If, however,  the  stock  of  the  DI  is  not  publicly  traded,  or  is  traded  only 
in  an  extremely  limited  market,  the  Office  will  value  the  equity  financing 
transaction  by  whatever  appropriate  method  is  available,  such  as  valuing 
the  foreign  equity  or  assets  being  acquired,  or  adjusting  upwards  the  book 
value  attributed  to  the  transaction  by  the  DI  based  on  past  and  projected 
earnings  per  share. 

(D)   Triangular  and  Parallel  Financing 

The  Office  generally  will  consider  as  "triangular"  a  financing  arrangement 
in  which  a  loan  by  a  DI  to  an  unaffiliated  foreign  national  is  the  basis 
for,  or  is  otherwise  associated  with,  a  loan  by  the  unaffiliated  foreign 
national  to  an  AFN  of  the  DI.   The  Office  generally  will  consider  as 
"parallel"- a  financing  arrangement  in  which  a  loan  by  a  DI  to  a  U.S. 
subsidiary  of  an  unaffiliated  foreign  national  is  the  basis  for,  or  is 
otherwise  associated  with,  a  loan  by  the  unaffiliated  foreign  national 
to  an  AFN  of  the  DI. 

Both  types  of  financing  arrangements  constitute  transfers  of  capital  by 
the  DI  to  an  AFN,  under  §312 (a),  at  the  time  of  and  in  the  principal 
amount  of  the  loan  to  the  AFN.   To  the  extent  that  a  DI  absorbs  these 
transfers  of  capital  within  generally  authorized  direct  investment 
allowables,  the  DI  will  not  need  specific  authorization  relief.   Where 
a  DI  desires  relief,  however,  on  application  it  will  be  made  available 
in  the  full  amount  of  the  transfer  of  capital,  if  the  DI  provides  accepta- 
ble assurances,  as  described  below,  that  the  arrangement  will  not  contravene 
the  objectives  of  the  Regulations. 

Applications  for  specific  authorization  relief  pertaining  to  triangular 
and  parallel  financing  arrangements  may  be  abridged.   In  particular,  a 
DI  need  not  submit  the  information  required  by  Part  1(A)  4  and  9  above. 
The  DI's  submission  should  include  the  following,  however: 

1.   Identification  of  the  unaffiliated  foreign  national  and 

AFN  involved  in  the  financing  arrangement  and,  for  a  parallel 
financing  arrangement,  the  unaffiliated  foreign  national's 
relevant  U.S.  subsidiary. 
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2.  Description  of  each  loan  involved,  including  principal 
amount,  schedule  of  repa5mients,  interest  rate,  currency 
loaned,  guarantee  provisions,  offset  provisions,  etc. 
Certified  copies  (or  copies  of  the  latest  drafts)  of  the 
relevant  legal  documents  and  any  governmental  approvals 
that  may  have  been  obtained  by  the  DI  or  its  AFN  with 
respect  to  the  arrangement  should  be  included, 

3.  Assurances  that  the  financing  arrangement  will  not  contra- 
vene the  objectives  of  the  Regulations. 

(a)   To  satisfy  this  requirement  with  respect  to  a 
triangular  financing  arrangement,  a  DI  will  be 
required: 

(i)    To  obtain  from  the  unaffiliated  foreign 

national,  and  submit  to  the  Office,  a  written 
undertaking  from  the  unaffiliated  foreign 
national,  in  the  form  of  a  covenant  in  a  loan 
agreement,  or  a  written  agreement  or  certificate 
in  some  other  form  acceptable  to  the  Office, 
that  the  unaffiliated  foreign  national  will 
invest  within  the  United  States  (as  defined  in 
§318)  the  outstanding  proceeds  of  its  loan  from 
the  DI  (i.e.,  the  unpaid  principal  of  the  loan 
that  is  outstanding  from  time- to- time)  and  any 
reinvestment  thereof,  in  any  one  or  more  of  the 
following  categories  of  investment: 

(A)  Equity  securities  issued  by  a  corporation 
organized  under  the  laws  of  the  United 
States,  other  than  equity  securities  that 
would,  if  purchased  by  nationals  or  resi- 
dents of  the  United  States,  be  subject  to 
Interest  Equalization  Tax. 

(B)  Debt  obligations  of  any  political  subdivi- 
sion, agency  or  instrumentality  of  the 
United  States,  other  than  direct  debt 
obligations  of  the  United  States  Treasury. 

(C)  Debt  obligations  (including,  without 
limitation,  negotiable  and  non-negotiable 
instruments,  commercial  paper,  time  deposits, 
and  certificates  of  deposit)  having  a  re- 
maining maturity  of  more  than  12  months, 
issued  by  a  domestic  bank  (as  defined  in 
§317),  or  a  non-bank  financial  institution 

or  corporation  organized  under  the  laws  of 
the  United  States,  other  than  debt  obliga- 
tions that  would,  if  purchased  by  nationals 
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or  residents  of  the  United  States,  be 
subject  to  Interest  Equalization  Tax,  and 
other  than  debt  obligations  of  a  branch 
office  of  any  such  non-bank  financial 
institution  or  corporation  which  is  a 
branch  office  located  outside  the  United 
States;  and 

(D)   Real  property  located  within  the  United 
States  (as  a  result  of  which  investment 
the  unaffiliated  foreign  national  acquires 
legal  title  to  such  real  property);  and 

(ii)    To  assure  the  Office,  by  submission  of  a  written 
certificate  by  the  DI  or  by  some  other  manner 
acceptable  to  the  Office,  that,  based  upon  in- 
formation communicated  to  the  DI  by  the  unaffi- 
liated foreign  national  and  upon  other  informa- 
tion in  the  DI's  possession,  it  is  the  DI's 
reasonable  understanding  and  belief  that  it  is 
not  the  intention  of  the  unaffiliated  foreign 
national  to  use  the  proceeds  of  its  loan  from 
the  DI  in  any  manner  either: 

(A)  To  replace  or  substitute  for  funds  that  the 
unaffiliated  foreign  national  otherwise  in- 
tended to  provide  or  obtain  from  sources 
outside  the  United  States,  or 

(B)  To  facilitate  transfers  of  funds  from  the 
United  States  that  would  not  have  occurred 
in  the  absence  of  such  loan. 

As  a  condition  to  specific  authorization  relief  involv- 
ing triangular  financing  arrangements,  the  DI  will  be 
required  to  report,  on  or  together  with  its  Quarterly 
Report,  Form  FDI-102,  first  due  after  the  loan  to  the 
unaffiliated  foreign  national  is  made,  and  thereafter 
on  or  together  with  its  Annual  Report,  Form  FDI-102F, 
for  each  year  so  long  as  such  loan  has  not  been  repaid, 
whether  the  categories  of  investments  required  pursuant 
to  the  condition  set  forth  in  paragraph  3  (a)  (i)  above 
have  been  properly  maintained  by  the  unaffiliated 
foreign  national.   If  the  unaffiliated  foreign  national 
does  not  properly  maintain  such  investments,  the  DI  will 
be  charged  with  a  transfer  of  capital  to  its  relevant 
AFN. 

(b)   To  satisfy  this  requirement  with  respect  to  a  parallel 
financing  arrangement,  a  DI  will  be  required  to  assure 
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the  Office,  by  submission  of  a  written  certificate  by 
the  DI  or  by  some  other  manner  acceptable  to  the  Office, 
that,  based  upon  information  communicated  to  the  DI  by 
the  unaffiliated  foreign  national  and/or  the  latter 's 
U.S.  subsidiary  receiving  the  loan  from  the  DI,  and 
upon  other  information  in  the  DI's  possession,  it  is 
the  DI's  reasonable  understanding  and  belief  that  it 
is  the  intention  of  the  unaffiliated  foreign  national 
to  cause  its  U.S.  subsidiary,  and  it  is  the  intention 
of  the  U.S.  subsidiary: 

(i)  To  invest  and  retain  within  the  United  States 
(as  defined  in  §318)  the  outstanding  proceeds 
of  its  loan  from  the  DI,  and  any  reinvestment 
thereof,  and  not  to  hold  any  of  such  proceeds 
in  any  of  the  following  forms:. 

(A)  Money  on  deposit  in  a  foreign  bank  (as 
defined  in  §317),  including,  without 
limitation,  demand  and  time  deposits, 
and  certificates  of  deposit  of  a  foreign 
bank; 

(B)  Debt  obligations  (including,  without  limi- 
tation, negotiable  and  non-negotiable 
instruments,  and  commercial  paper),  equity 
securities,  and  any  other  type  of  invest- 
ment contract  of  a  foreign  national  (as 
defined  in  §302);  or 

(C)  Any  other  foreign  property;  and 

(ii)   Not  to  use  the  proceeds  of  such  loan  in  any 
manner  either: 

(A)  To  replace  or  substitute  for  funds  that  either 
the  unaffiliated  foreign  national  or  its 

U.S.  subsidiary  otherwise  intended  to  pro- 
vide or  obtain  from  sources  outside  the 
United  States;  or 

(B)  To  facilitate  transfers  of  funds  from  the 
United  States  that  would  not  have  occurred 
in  the  absence  of  such  loan. 

In  satisfying  the  conditions  set  forth  in  paragraphs  3  (a)(ii)  and  3  (b) 
above,  the  DI  may  rely  on  representations  made  to  it  by  the  unaffiliated 
foreign  national  and  the  latter 's  U.S.  subsidiary,  unless  the  DI  believes 
such  representations  to  be  inaccurate. 
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(E)  Liquid  Foreign  Balances 

The  Office  normally  will  grant  a  specific  authorization  to  increase  the 
amount  of  the  liquid  foreign  balances  that  a  DI  is  allowed  to  hold  under 
§203 (c),  provided  it  can  be  shown  that: 

1.  The  additional  balances  are  required  because  of  a  signifi- 
cant change  in  business  activities  since  the  1965/1966  base 
period,  and 

2.  It  is  unduly  burdensome  to  operate  within  the  present  limit. 

Both  the  above  conditions  must  be  fulfilled  if  relief  is  to  be  granted. 
To  demonstrate  a  significant  change  in  business  activities  since  the  base 
period,  the  DI  must  evidence  new  or  significantly  expanded  foreign  business 
activities  that  require  foreign  balances  to  be  held  for  the  account  of  the 
DI.   To  support  a  request  for  relief,  the  DI  must  describe  the  purpose  of 
the  foreign  bank  account(s)  in  which  operating  balances  will  be  held,  pro- 
vide information  as  to  the  source  of  credits  to  such  accounts,  and  explain 
why  it  is  impossible  to  maintain  these  balances  below  the  limitation  im- 
posed by  203(c). 

The  Office  may  also  give  relief  to  DIs  maintaining  foreign  bank  accounts 
solely  to  receive  pajnments  from  foreigners,  if  the  timing  of  these  payments 
at  or  near  month-end  cannot  be  controlled  by  the  DI,  if  the  bank  has  standing 
instructions  promptly  to  remit  payments  to  the  U.S.,  and  if  local  banking 
practices  impede  immediate  clearing  and  remittance  to  the  extent  needed  to 
comply  with  the  §203 (c)  limitation.   Evidence  must  also  be  presented  that 
such  bank  accounts  are  expected  to  bear  little  or  no  interest  and  the  de- 
posits do  not  serve  as  collateral  for  other  financial  transactions.   This 
relief  will  be  considered  in  connection  with  other  uses  the  DI  is  making 
of  the  amount  generally  permitted  by  §203 (c) 

Relief  may  be  granted  by  either  a  permanent  or  a  limited  time  increase  in 
the  level  of  liquid  foreign  balances  permitted.   To  qualify  for  a  permanent 
increase,  the  DI  must  demonstrate  to  the  satisfaction  of  the  Office  that 
the  conditions  giving  rise  to  the  need  for  these  balances  will  continue 
in  effect  for  the  foreseeable  future.   Otherwise,  the  relief  will  be  granted 
for  the  period  during  which  the  need  can  be  evidenced. 

(F)  Upstreaming  the  §504 (b)  Earnings  Allowable 

The  Office  may  authorize  a  DI  which  elects  the  §504 (b)  earnings  allowable 
to  "upstream"  all  or  part  of  the  Schedule  A  earnings  allowable  to  Schedule 
B  or  C,  and  the  Schedule  B  earnings  allowable  to  Schedule  C,  provided  that 
the  DI  demonstrates: 

1.  A  requirement  for  use  of  the  additional  allowables  in 
upstream  schedules;  and 

2.  The  upstreamed  allowables  are  not  required  in  downstream 
schedules . 
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Those  DIs  with  losses  in  a  particular  schedule  in  1970  will  be  authorized 
to  upstream  only  a  fraction  of  the  downstream  allowables.   The  fraction 
will  be  the  ratio  of  the  annual  earnings  in  1970  in  all  schedules  (exclud- 
ing Canada)  to  the  sum  of  1970  annual  earnings  of  schedules  in  which  such 
earnings  are  positive. 

(G)   Capitalized  Exploration  Expenditures 

The  Office  is  prepared  to  grant  specific  authorization  to  make  positive 
direct  investment  in  1971  in  excess  of  that  generally  authorized,  if  such 
excess  is  attributable  to  capitalized  exploration  expenditures. 

Exploration  expenditures  are  defined,  in  general,  as  the  DI's  share  of 
costs,  incurred  by  or  for  the  benefit  of  AFNs ,  of  acquiring  exploration 
rights  and  of  ascertaining  the  existence,  quantity,  quality  or  location 
of  a  mineral  resource  prior  to  the  determination  that  a  commercially 
marketable  discovery  has  been  made  with  respect  to  a  reservoir  or  body 
of  mineral  resources.   DIs  requesting  this  relief  should  state  in  their 
application  the  precise  definition  of  exploration  expenditures  used  in 
their  financial  accounting.   This  definition  should  be  consistently 
followed  in  submitting  data  and  applying  relief. 

The  relief  (R)  will  be  determined  by  schedule  and  will  in  no  event  exceed 
an  amount  equal  to:  (1)  70%  of  total  capitalized  and  expensed  exploration 
expenditures  (TE)  in  1971,  less  (2)  the  sum  of  (a)  exploration  expensed  (EE) 
in  1971  and  (b)  amortization  and  write-offs  in  1971  of  previously  capitalized 
exploration  (A).   In  formula  terms,  R=0.7TE- (EE+A) ,   In  some  cases,  the 
specific  authorization  may  be  further  limited  by  other  considerations. 

The  relief  will  not  involve  any  change  in  accounting  and  reporting  practices. 
As  a  condition  for  granting  relief,  the  DI  will  be  deemed  to  have  made  a 
transfer  of  capital  in  each  of  the  five  subsequent  years  equal  to  20%  of 
the  amount  of  specific  authorization  utilized  in  1971. 

In  addition  to  the  general  information  required  in  Part  I  (A),  above,  the 
following  information  should  be  submitted  for  each  scheduled  area  for  1968, 
1969,  1970  and  1971  (estimate): 

1.  Total  exploration  expenditures  by  all  AFNs  made  in  each 
year  with  a  breakdown  between  capitalized  and  expensed 
expenditures . 

2.  The  amount  in  each  year  of  amortization  and  write-offs  of 
exploration  expenditures  previously  capitalized  for  all 

AFNs. 

3.  The  amount  of  aggregate  unamortized  capitalized  exploration 
expenditures  of  all  AFNs,  as  of  December  31  of  each  year. 
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Furthermore,  a  list  of  AFNs  making  exploration  expenditures  should  be 
submitted.   If  detailed  information  on  exploration  expenditures  is  not 
available  for  non-controlled  AFNs  (507o  or  less  interest  by  the  DI),  such 
AFNs  should  be  identified  and  an  explanation  provided  as  to  the  reason 
why  the  information  is  unavailable. 

(H)   Change  in  Elections 

Direct  investors  making  application  for  specific  authorizations  relating 
to  changes  in  election  should  generally  submit  their  application  as  early 
as  possible,  preferably  before  July  1,  1971,  and  in  no  event  later  than 
September  1,  1971. 

1.  60-Day  Dividend  Adjustment. 

If  a  DI  did  not  make  the  election  on  its  FDI-101  originally 
filed  in  1968  to  treat  dividends  paid  within  60  days  after 
the  end  of  the  year  as  having  been  made  during  such  year, 
it  may  request  a  specific  authorization  to  make  such  election 
on  a  prospective  basis,  without  retroactive  compliance  effect. 

Accompanying  this  request  should  be  data,  by  scheduled  area, 
giving  dividends  paid  by  AFNs  in  the  first  60  days  of  each 
year  beginning  with  1965  through  the  year  of  application. 
If  the  Office  grants  the  change  in  election,  it  may  require 
adjustments  to  the  DI's  current  allowables  to  maintain  com- 
parability with  the  effect  of  such  an  election  effective  at 
the  beginning  of  the  Program  in  1968. 

2.  Change  in  allowable  election  form  §503  in  1970  to  §507  in 
1971  or  from  §507  in  1970  to  §503  in  1971. 

Pursuant  to  §502 (c)  and  (d),  DIs  which  in  1970  elected  to 
be  governed  by  §503  or  §507  may  not  in  1971,  without  prior 
permission  of  the  Secretary,  elect  to  be  governed  by  §507 
or  §503,  respectively.   A  DI  requesting  a  change  should, 
besides  explaining  in  general  terms  the  reasons  for  wanting 
to  change,  submit  the  following: 

(a)   If  the  change  is  from  §503  to  §507 : 

(1)  a  pro  forma  Form  FDI-102F  for  1970  showing  all 
entries  as  if  the  DI  had  elected  the  §507  allowable; 

(2)  a  description  of  each  §505  interschedular  transfer 
in  1970  involving  Schedule  A;  and 

(3)  a  detailed  description  of  the  anticipated  use  for 
1971  of  the  §507  allowable. 
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(b)   If  the  change  is  from  §507  to  §503: 

(1)  a  detailed  description  of  the  use  in  1970  of  the 
§507  allowable  describing  each  capital  transfer 
involving  Schedule  A; 

(2)  a  pro  forma  projected  Form  FDI-102F  for  1971 
showing  all  entries  as  if  the  DI  would  elect 
the  §507  allowable;  and 

(3)  a  description  of  each  anticipated  §505  inter- 
schedular  transfer  in  1971  involving  Schedule  A. 

III.   APPLICATION  FOR  AN  INTERPRETATIVE  OPINION 

An  application  for  a  legal  interpretation  or  accounting  opinion  must  be 
submitted;  in  quadruplicate  (accompanied  by  appropriate  proof  of  authority) 
to  the  Chief  Counsel,  or  the  Assistant  Director  for  Audits  and  Accounts, 
Compliance  Division,  respectively.  Office  of  Foreign  Direct  Investments, 
U.S.  Department  of  Commerce,  Washington,  D.C.  20230.   Any  printed  or 
written  information  previously  supplied  to  the  Office  by  the  DI  may  be 
incorporated  in  the  application  by  reference. 

An  application  should  relate  to  a  particular  method  of  business,  or  to  a 
particular  transaction  that  the  DI  actually  proposes  to  consummate  with 
named  parties  or  that  the  DI  has  previously  consummated,  or  to  an  account- 
ing practice  that  the  DI  is  using  or  proposes  to  use.   Applications  posing 
general  questions  or  concerning  hypothetical  situations  will  not  be  con- 
sidered by  the  Office. 

While  there  is  no  prescribed  form  for  applications  for  interpretative 
opinions,  they  should  contain:  the  information  required  in  Part  I  (A) 
4  and  5  above,  and  also  the  following  information: 

1.  All  material  elements  of  the  transaction,  including  the 
identities  of  all  AFNs  and  other  parties  having  a  material 
financial  interest  in  the  transaction,  and  the  nature  and 
value  of  the  consideration  involved,  and  if  the  transaction 
involves  a  written  agreement,  a  true  copy  of  such  agreement 
should  be  attached  to  the  application. 

2.  If  the  application  concerns  an  accounting  practice,  a  brief 
description  of  the  practice,  including  an  authoritative 
citation  showing  that  the  practice  is  in  accordance  with 
accounting  principles  generally  accepted  in  the  United 
States,  and  whether  it  is  applied  on  a  basis  consistent 
with  the  DI's  prior  year  financial  statements  to  its 
shareholders  and  reports  submitted  to  the  Office. 
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3.   The  interpretation  requested  and  the  reasons  in  support 
of  such  interpretation,  referring,  where  applicable,  to 
the  relevant  sections  of  the  Regulations  or  General 
Bulletin. 

IV.    APPLICATION  FOR  AN  INTERPRETATIVE  OPINION  AND  (OR  IN  THE  ALTERNATIVE) 
A  SPECIFIC  AUTHORIZATION  OR  EXEMPTION 

An  application  for  a  specific  authorization  (or  exemption)  and  an  appli- 
cation for  a  legal  or  accounting  interpretation,  may  be  combined  in  a 
single  submission.   Such  a  combined  application  may,  for  example,  request 
a  particular  interpretation,  or,  in  the  alternative,  should  the  requested 
interpretation  be  denied,  a  specific  authorization  (or  exemption). 

A  combined  application  for  a  specific  authorization  (for  exemption)  and 
an  interpretation  should  contain  the  information  required  in  Parts  I  and 
II,  as  applicable,  and  Part  III  of  these  instructions,  and  should  be  sub- 
mitted in  quadruplicate  to  the  Chief  Counsel,  Office  of  Foreign  Direct 
Investments,  U.S.  Department  of  Commerce,  Washington,  D.C.  20230. 

A  combined  application  requesting  a  legal  or  accounting  interpretation, 
or,  in  the  alternative,  a  specific  authorization  (or  exemption)  should 
contain  the  information  outlined  in  the  preceding  paragraph  and  should 
be  submitted  in  quadruplicate  to  the  Chief  Counsel,  or  the  Assistant 
Director  for  Audits  and  Accounting,  Compliance  Division,  respectively, 
Office  of  Foreign  Direct  Investments,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230. 
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